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United States Court of Appeals for the 
District of Columbia 


1 Endorsed: Filed Jan 12 1937 Theodore Cogs¬ 

well, Register of Wills, D. C. Clerk of Probate 

Court 

Last Will and Testament of Fannie Ecker 
Know All Men By These Presents: 

That I, Fannie, Ecker, being of sound and disposing mind, 
memory and disposition, and not acting under duress, 
menace, fraud or any undue influence of any person whom¬ 
soever, and intending hereby to dispose of all of my prop¬ 
erty and estate upon my death, do make, publish, and de¬ 
clare this instrument of writing as and for my last will and 
testament, hereby expressly revoking any and all other 
wills, codicils or testaments by me at any time heretobe- 
fore made, to wit: 

One: I direct that all my debts, including my funeral ex- 
penses, expenses of my last illness and the expenses of the 
administration of my estate be paid by my executor, here¬ 
inafter named as soon as practicable after my death. 

Two: I give, devise and bequeath to Gilbert L. Potts, 
my attorney, the sum of Three Hundred Dollars ($300.00) 
or so much thereof as he may determine to be necessary 
in trust to be paid for a suitable decoration of my grave, 
all of which I desire to be appropriately inscribed. 

Three: I give, devise and bequeath to the Jewish Old 
Age Home of Washington, D. C., the sum of One Thousand 
Dollars ($1000.00), for the dedication and upkeep of a 
bed to be known as the Fannie Ecker Memorial Bed, and 
I make the payment of the same a charge on a Deed of 
Trust given by Anna and Nathan Rome to me, secured on 
real estate improved by premises number 607 H Street, 
N. E., Washington, D. C. If I should depart from this 
world within one calendar month from the execution of 
this will, I give devise and bequeath this bequest to Min¬ 
nie Salen in absolute fee simple, 

Four: The balance of my estate both real and personal, 
including monies that are on deposit in the Perpetual 
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Building Association in my name together with Mrs. J. 
Cohen, and in the possession of my banker or agent, to be 
divided equally among Mrs. Reba Stein, Mrs. Sarah Cohen 
and Mrs. Minnie Salen, all of Washington, D. C., to be 
shared and shared alike. 

Five.: While I have made no provisions for my brother, 
Bernard Ecker my sister, Sadie Ecker Goodman, my 
nephews by marriage and otherwise, my neiees Ethel Stein, 
and others of whom I have no knowledge I feel that 
2 I have already provided them with sufficient of my 
estate, that it is not necessary to remember them 
further, and that this distribution of my estate will aid 
humanity and peace in this world. 

Six: I hereby nominate and appoint my attorney, Gil¬ 
bert L. Potts, the executor of this my last will and testa¬ 
ment and direct that the cost of his bond shall be a charge 
against my estate, and not against his compensation. 

In Witness Whereof, I have hereunto set my hand and 
seal this 30th day of December A. D., 1936. 

FANNIE (X) ECKER 
(Seal) Her Mark 

The foregoing instrument consisting of this and the pre- 
ceeding page, was, on the date above written, signed, sealed 
published and declared by the above-named testatrix, Fan¬ 
nie Ecker, as and for her last will and testament, in the 
presence of us and each of us, who, at her request, in her 
presence and in the presence of each other, have hereunto 
subscribed our names as attesting witnesses this 30th day 
of December, A. D., 1936 believing her to be of sound mind 
and fully capable of executing a valid deed or contract. 

Attest: 

GEORGE C. HUGHES, SR. 

837 4th St. N. E. 

Address 

MARIE PURCELL 
2934 Macomb St. N. W. 

Address 

(Endorsement: Will of Fannie Ecker, deceased. Filed 
January 12, 1937. Theodore Cogswell, Register of Wills, 
D. C., Clerk of Probate Court). 
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3 Endorsed: Filed Feb 18 1937 Theodore Cogs¬ 
well, Register of Wills, D. C. Clerk of Probate Court 

District Court of the United States for the District of 

Columbia 

Holding a Probate Court 

Administration No. 51,181 

In Re Estate of Fannie Ecker, Deceased. 

Substituted Petition for Caveat 

The petition of Bernard Ecker respectfully represents 
to this Honorable Court: 

1. That he is a citizen of the United States and a resi¬ 
dent of the District of Columbia, and that he is one of the 
brothers of Fannie Ecker, deceased. 

2. That he has notice that a certain paper writing bear¬ 
ing date on the 30th day of December, 1936, has been filed 
in this Honorable Court as the last will and testament of 
said Fannie Ecker, deceased. 

3. That his interest will be injuriously affected by the 
allowance of said pretended will; that he does hereby con¬ 
test the probate and the validity of said paper writing pur¬ 
porting to be the last will and testament of said Fannie 
Ecker, deceased, and for that purpose alleges: 

First. The said paper writing is not the last will and 
testament of said deceased. 

Second. The said deceased was not, at the time of the 
making and subscribing or of the acknowledging by her 
of said paper writing, of sound mind and memory or in any 
respect capable of making a will. 

Third. The said deceased did not, at the time of making 
the subscription at the end of said alleged will or at the 
time of acknowledging the same subscription to have been 
made by her to the attesting witnesses to the said paper 
writing declare the said paper writing to be the last will 
and testament of her the said Fannie Ecker. 

4 Fourth. The attesting witnesses to said alleged 
will did not nor did either of them sign his and her 

name as a witness to the said alleged will at the request of 
the said Fannie Ecker. 
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Fifth. The said paper writing, purporting to be such 
last will and testament was obtained and the execution 
thereof procured by fraud and coercion exercised upon her 
by Mrs. Reba Stein Mrs. Sarah Cohen, or Mrs. Minnie 
Salen, or some one of them or some other person or per¬ 
sons unknown to the subscriber. 

Sixth. He alleges that the said paper writing was not 
freely and voluntarily executed or made as decedent’s last 
will and testament by said deceased, but that the subscrip¬ 
tion thereto and publication thereof by her was procured 
by fraud and coercion exercised upon her by Mrs. Reba 
Stein or Mrs. Sarah Cohen, or Mrs. Minnie Salen, or some¬ 
one of them or some other person or persons unknown 
to the subscriber. 

Seventh. The said deceased, at the time of the making 
and subscribing of the will, was in a comatose condition as 
a result of narcotics and analgesics being given to her be¬ 
cause of the intense and profound pain suffered by her as 
a result of cancer, to-wit, primary carcinoma of the lung. 

Eighth. The decedent could not read, write nor speak 
English and could only understand Yiddish, being an illit¬ 
erate woman. 

The premises considered, your petitioner prays: 

1. That process may issue from this Court requiring the 
parties in interest to answer the exigencies of this petition. 

2. That said paper writing may be refused probate. 

3. That issues may be framed between the caveator and 
caveatees of the will, to be tried by jury to determine the 
facts of the alleged will. 

4. That a collector or collectors may be appointed 
5 to take charge of the estate of the deceased to serve 
under bond, until further hearing of the same. 

5. And for such other and further relief as to the Court 
may seem just and proper. 

B. ECKER 

ALBERT LEVIN 
ISADORE H. HALPERN 

Attorneys for Petitioner 
1406 C Street, N. W. 

Washington, D. C. 

National 1640 
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District of Columbia, ss: 

I do solemnly swear that I have read the annexed peti¬ 
tion, by me subscribed, and know the contents thereof; and 
that the statements of fact therein made as upon personal 
knowledge are true, and those made as upon information 
and belief, I believe to be true. 

B. ECKER 

Subscribed and sworn to before me this 8 day of Febru¬ 
ary, 1937. 

ROBERT H. COLLINS, 

Notary Public, D. C . 

Let this be filed 2-18-37 

F. DICKINSON LETTS 
Justice 

No objection to filing—2/18/36. 

C. R. HEFLIN 

Atty. for Executor named in 
last will and testament of 
Fannie Ecker, Deceased . 

(Endorsement: Substituted Petition for Caveat. Filed 
Feb. 18,1937. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court). 

6 Answer to Substituted Petition for Caveat 

The joint and several answers of Sarah Cohen, who is a 
legatee under said last will and testament of Fannie Ecker, 
deceased, and Gilbert L. Potts, who is the person named 
executor in said will, to the substituted petition for caveat 
filed herein, respectfully shows to the Honorable Court as 
follows: 

1. Answering paragraph one of said petition, they 
admit that said Bernard Ecker is one of the brothers of 
Fannie Ecker, deceased, and that he is a resident of the 
District of Columbia: answering further said paragraph 
they say that they have no knowledge or information suffi¬ 
cient to form a belief as to the averment that said Bernard 
Ecker is a citizen of the United States. 
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2. Answering paragraph two of said petition, they admit 
the averments contained therein. 

3. Answering paragraph three of said petition including 
sub-paragraphs one to eight thereof, they admit that the 
interest of said Bernard Ecker will be injuriously affected 
by the probate of said will and that said decedent could 
not read or write. They deny each and every other aver¬ 
ment contained in said paragraph three and in the sub- 
paragraphs one to eight, inclusive, thereof. 

4. And further answering said petition, they say (1) 
that said paper writing dated December 30,1936 is the last 
will and testament of Fannie Ecker, deceased, (2) that said 
paper writing was executed and attested in the manner 
and form required by law, (3) that at the time of the execu¬ 
tion of said paper writing the said Fannie Ecker was of 
sound and disposing mind and capable of executing a valid 
deed and contract, and (4) that said paper writing was 
freely and voluntarily executed by said Fannie Ecker with¬ 
out the exercise of any undue influence, fraud or coersion 

upon her by anyone. 

7 Wherefore, the premises considered, they, the said 
Sarah Cohen and Gilbert L. Potts, are willing that 

issues may be framed and tried before a jury according to 
law so as to determine the truth of the allegations of said 
substituted petition. 

SARAH COHEN 
Legatee under said will of 
Fannie Ecker, deceased. 

GILBERT L. POTTS 

Executor named in said will 
of Fannie Ecker, deceased. 

C. R. HEFLIN, 

Attorney for Sarah Cohen and 
Gilbert L. Potts 
313 Southern Building 
1421 H Street, Northwest 
Washington, D. C. 

District of Columbia, 55 : 

I, Sarah Cohen do solemnly swear that I have read the 
foregoing petition, by me subscribed, and know the contents 
thereof; and that the statements of fact therein made as 



BERNARD ECKER, ET AL. VS. GILBERT L. POTTS, ET AL. 7 


upon personal knowledge are true, and those made upon 
information and belief, I believe to be true. 

SARAH COHEN 

Subscribed and sworn to before me this 26th day of Feb- 
ruarv, 1937 

PERCY C. BRADY, 

(Seal) Notary Public, D. C. 

My commission expires Dec. 15, 1941 
District of Columbia, ss: 

I, Gilbert L. Potts, do solemnly swear that I have read 
the annexed petition, by me subscribed, and know the con¬ 
tents thereof; and that the statements of fact therein made 
as upon personal knowledge are true, and those made upon 
information and belief, I believe to be true. 

GILBERT L. POTTS 


Subscribed and sworn to before me this 26th day of Feb¬ 
ruary, 1937 


PERCY C. BRADY, 

(Seal) Notary Public, D. C. 

My commission expires Dec. 15, 1941 


Received copy this 26 of Feb. ’37 

ISADORE H. HALPERN, 

Atty. for Caveator, B. Ecker 

(Endorsement: Answer to Substituted Petition for 
Caveat. Filed Feb. 27, 1937. Theodore Cogswell, Register 
of Wills, D. C., Clerk of Probate Court). 

8 Order Framing Issues 


Upon consideration of the caveat of Bernard Ecker, filed 
herein against a certain paper writing dated the 30th day 
of December, 1936, which was filed herein the 12th day of 
January, 1937, purporting to be the last wfill and testament 
of Fannie Ecker, deceased; and the answer of Sarah Cohen 
and Gilbert Potts, filed thereto, it is this 29 day of April, 
1937, 
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ORDERED, That the following issues be and the same 
are hereby framed to be tried before a jury on the 24th 
dav of May, 1937: 

1. Was the paper writing filed in this court and bearing 
date on the 30th day of December, 1936, the last will and 
testament of Fannie Ecker, deceased? Yes. 

2. Was the said Fannie Ecker at time of the making 


and subscribing or of the acknowledging by her of the said 
paper writing of sound and disposing mind and capable 
of executing a valid deed or contract? Yes. 

3. Was the said paper writing dated the 30th day of De¬ 
cember, 1936, purporting to be the last will and testament 
of Fannie Ecker, deceased, executed and attested in due 
form as required by law? Yes. 

4. Was the said paper writing dated the 30th day of 
December, 1936, obtained or the execution thereof pro¬ 
cured from the said Fannie Ecker, deceased, by undue in¬ 
fluence of Reba Stein, Sarah Cohen and Minnie Salen, or 

either of them or any other person or persons? Yes. 
9 5. Was the said paper writing dated the 30th day 

of December, 1936, obtained or the execution thereof 
or the subscription thereto procured from the said Fannie 
Ecker, deceased, by coercion, fraud, or duress practiced 
upon the said Fannie Ecker by Reba Stein, Sarah Cohen 
and Minnie Salen, or either of them or any other person 
or persons? No. 


PEYTON GORDON 
Justice 


No objection as to form. 

C. R. HEFLIN, 

Atty. for Sarah Cohen and 
Gilbert L. Potts, Caveatees. 

ALBERT LEVIN JHH 
ISADORE H. HALPERN, 
Attorneys for Caveator, Ber¬ 
nard Ecker 

(Endorsement: Order framing Issues. Filed April 29, 
1937. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court). 
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10 Order Aligning Parties 

This caveat coming on for trial by jury on the issues 
hertofore framed it is by the Court this 17 day of October, 
1938, 

ORDERED that Serina Goodman, Bernard Ecker, 
La jus and David and Jenna Ecker, Ethel Stein, Elaine 
Gross, Joseph Gross. Adolph Gross, Norman Gross, Sam¬ 
uel and Herminie Edelschein, be and they are hereby 
named caveators, as plaintiffs and Sarah Cohen, Minnie 
Salen, Reba Stein, caveatees, as defendants. 

PEYTON GORDON 
Justice 

(Endorsement: Order aligning parties. Filed Oct. 17, 
1938. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court). 

11 1938. October 20. Memorandum: Verdict set¬ 
ting aside Will. 

12 Motion to Set Aside Verdict of Jury and Grant a 
Neiv Trial Upon the Issue of Undue Influence 

Now comes the caveatees, through their attorney, and 
moves the Court to set aside the verdict of the jury re¬ 
turned in this cause on October 20th, 1938, upon the single 
issue of Undue Influence, and grant a new trial thereof, 
for the reasons that, 

1. The verdict is contrary to the evidence 

2. The verdict is contrary to the weight of the evidence 

3. That no evidence sufficient to support the verdict was 
presented. 

4. There was no evidence of any influence being exerted 
upon testator, and it would be very unjust to allow the 
verdict to stand unsupported by any evidence. 

5. Points & Authorities Attached. 

VIVIAN 0. HILL, 

Southern Building, 15th & H 
Streets N. W., Attorney for 
Caveatees 

Copy of the foregoing Motion, together with Points & Au¬ 
thorities, served upon the Caveators, by mailing a copy 
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thereof to their respective attorneys, at their last known 
addresses, as follows: on to^wit, October 25th, 1938: 

ISADORE H. HALPERN, ESQ., 

1406 G Street N. W. 

ALBERT LEVIN, ESQ., 

1406 G Street N. W. 

SOLOMON H. FELDMAN, ESQ., 

Bank of Commerce & Savings Bldg., 

(Endorsement: Motion to set aside Verdict and grant 
new trial upon sole issue of undue influence. Filed Oct. 25, 
1938. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court.) 

13 Order Setting Aside Verdict of Jury and, Granting 
a New Trial Upon the Ground of Undue Influence 

This cause came on to be further heard upon the Motion 
of Caveatee to set aside the verdict of the Jury and grant 
a new trial upon the issue of Undue Influence, and Points & 
authorities filed in opposition thereto by counsel for cave¬ 
ators, and upon consideration thereof, it is this 14th day of 
December, A. D., 1938, 

Ordered, that the Motion to set aside the verdict of the 
jury rendered herein on October 20th, 1938, on the issue 
that the last will and testament of Fannie Ecker, deceased, 
was obtained by the exercise of Undue Influence, is granted, 
and it is further ordered that said verdict on that issue be 
and the same hereby is set aside because it is not supported 
by the evidence, and a New Trial upon the issue of Undue 
Influence is hereby granted, and this cause is continued to 
be tried again upon that issue. It is further ordered that 
the findings of said jury upon each of the other issues in¬ 
volved in this cause shall remain in full force and effect. 

Bv the Court: 

PEYTON GORDON 

Justice. 

Exception to the foregoing order, appeal noted in open 
court by the caveators, cost bond fixed $100.00 or $50.00 
cash in lieu thereof. 

PEYTON GORDON 

Dec. 19,1938 Justice. 
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(Endorsement: Order setting aside Verdict. Filed Dec. 
14, 1938. Theodore Cogswell, Register of Wills, D. C., 
Clerk of Probate Court). 

14 Memorandum: 

January 6, 1939. Appeal noted in open Court by 
Caveators. Cost Bond fixed at $100. (or Fifty 
Dollars cash). 

Memorandum: 

January 6, 1939. Undertaking on Appeal to act as Cost 
Bond, with New Amsterdam Casualty Com¬ 
pany, surety, approved and filed. 

Memorandum: Orders for Extension of time to file Desig¬ 
nation of Record in Court of Appeals: 

Jan. 6, 1939. Order extending time to file Designa¬ 
tion of Record to Feb. 7,1939. 

Feb. 7, 1939. Order extending time to file Designa¬ 
tion of Record to Feb. 20, 1939. 

Feb. 28,1939. Copy of Order from Court of Appeals 
extending time to file Designation of Record 
to March 20, 1939. 

March 22, 1939. Copy of Order from Court of Ap¬ 
peals extending time to file Designation of 
Record to April 3, 1939. 

April 11, 1939. Copy of Order from Court of Ap¬ 
peals extending time to file Designation of 
Record to April 17, 1939. 

April 21, 1939. Copy of Order from Court of Ap¬ 
peals extending time to file Designation of 
Record to April 22, 1939. 

15 Assignments of Error 

The caveators hereby assign as error committed by the 
trial court in the above-entitled cause the following: 

1. Error of the court in granting the motion of the cavea- 
tees for a new trial. 

2. Error of the court in granting a new trial upon the 
single issue of undue influence. 

ISADORE H. HALPERN 
SOLOMON FELDMAN per J.H.H. 

Attorneys for Caveators . 
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Service of copy of Assignments of Error, Statement of 
Evidence and Designation acknowledged this 15th day of 
March, 1939. 

VIVIAN 0. HILL 

Attorney for Caveatees 

(Endorsement: Assignments of Error. Filed March 
31,1939. Theodore Cogswell, Register of Wills, D. C., Clerk 
of Probate Court). 

16 Designation of Record on Appeal 

Come now the caveators in the above-entitled cause and 
designate the following to constitute the record on appeal 
for filing in the United States Court of Appeals for the Dis¬ 
trict of Columbia and requests the clerk to include therein: 

1. Will of Fannie Ecker. 

2. Substituted petition for caveat. 

3. Answer to substituted petition for caveat. 

4. Order framing issues. 

5. Order aligning parties. 

6. Memorandum: Verdict of jury on October, 1938. 

7. Motion of caveatees for new trial. 

8. Order setting aside verdict of jury and granting a 
nevr trial upon ground of undue influence. 

9. Memorandum: Appeal noted in open court by cavea¬ 
tors and cost bond fixed at $100 or $50 cash. 

10. Memorandum: Undertaking on appeal to act as cost 
bond with New Amsterdam Casualty Company, surety, ap¬ 
proved and filed. 

11. Memorandum: Orders for extension of time to file 
designation of record on appeal. 

12. Assignment of errors. 

13. Statement of evidence. 

14. This designation. 

ISADORE H. HALPERN 

SOLOMON FELDMAN per J.H.H. 

Attorneys for Caveators. 

(Endorsement: Designation of Record. Filed March 31, 
1939. Theodore Cogsw r ell, Register of Wills, D. C., Clerk 
of Probate Court). 



BERNARD ECKER, ET AL. VS. GILBERT L. POTTS, ET AL. 13 


17 Filed April 15 1939 Theodore Cogswell, Register of 

Wills, D. C., Clerk of Probate Court 

District Court of the United States for the District of 

Columbia 

Holding a Probate Court 
Admn. No. 51,181. 

In re Estate of Fannie Ecker, Deceased. 

Statement of Evidence 

Be it remembered that the above entitled cause came on 
for trial on Monday, October 17, 1938 and ending October 
20,1938 before Mr. Justice Peyton Gordon and a jury duly 
empaneled and sworn to try the issues between the cavea¬ 
tors, Bernard Ecker, Ethel Stein, Herminia Edelschein 
and Serena Goodman and the caveatees, Gilbert Potts, 
Sarah Cohen, Minnie Salen and Reba Stein, parties to said 
cause, and proceedings were had, rulings made by the court 
and objections and exceptions taken and noted as follows: 

And thereupon after the jury had been duly sworn the 
caveatees to maintain the issues on their part joined, called 
as a witness, George C. Hughes, Sr., who having been sworn 
testified as follows: My full name is George C. Hughes, 
Sr. I live at 924 - 4th Street, Northwest and have been 
employed at Providence Hospital for 8 years. In 1936 I 
witnessed the will of Miss Fannie Ecker who was in the 
hospital and Mr. Potts, Miss Purcell and the lady whose 
name I don’t know were present. On that occasion Mr. 
Potts read the will to Miss Ecker, and Mr. Potts said, “I 
have read the will to you. Is this the way you wish the 
will? Do you want to sign it?” and she said, “Yes.” That 
is my signature and I saw Fannie Ecker sign this with her 
mark and this was done in the presence of other witnesses. 
(S. 7). 

Cross Examination 

Thereupon on cross examination the witness testified: I 
did not read the will before it was signed. I was just shown 
the second page and asked to sign. (S. 8). I saw 

18 her actually sign the will with her mark but not posi¬ 
tive about the “Fannie Ecker.” 
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Thereupon further to maintain the issues on their part 
joined the caveatees called as a witness, Marie Purcell, who 
having been duly sworn testified as follows: My full name 
is Marie Purcell and I live at 2934 Macomb Street, North¬ 
west. I am a medical social worker at Providence Hospi¬ 
tal. I was present on December 30,1936 in Fannie Ecker’s 
room when she signed the will. I was present with Mr. 
Hughes and some other lady and the lawyer, Mr. Potts. Mr. 
Potts read the will to Miss Ecker and asked her if she un¬ 
derstood it and she said, “Yes”, and she asked me to sign 
as a witness, and she said it was her will and she wanted 
me to sign it and I saw her make her mark, and I saw the 
other witness sign it. (S. 14). 

Cross Examination 

Thereupon on cross examination the witness testified: 
Mr. Potts wrote “Fannie Ecker, her mark.” I was there 
the entire time the will was read. I think there was some 
writing on the will besides typewriting. I made a statement 
at the Register of Wills at the time of the proving of the 
will that I did not remember whether that was in it or not. 

Thereupon the court stated that the will might be ad¬ 
mitted in evidence and marked as Caveatees’ Exhibit No. 1. 

Thereupon to maintain the issues on their part joined, 
the caveators called as a witness, Frieda Ezersky, who 
after having duly been sworn, testified as follows: My 
name is Frieda Ezersky and I reside at 3726 Northampton 
Street, Northwest. I am the niece of Fannie Ecker and 
my mother is her sister and my mother’s name is Serena 
Goodman and her maiden name was Serena Ecker. My 
mother was never called by the name of Sadie, only by the 
name of Serena. Friends or relatives never called her 
Sadie or Sarah. I personally know that Fannie Ecker knew 
the name of my mother. My mother lives in Hollywood, 
California at the present time and has for the last 
19 for the last ten years. (S. 20). 

Cross Examination 

Thereupon on cross examination the witness testified as 
follows: Before my mother went to California, I lived at 
18th and Columbia Road, Northwest, and I don’t know 
whether she saw Miss Ecker often because I lived in New 
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York before the last year and a half. I knew Miss Ecker, 
herself. I knew that at one time she lived with my cousin 
and at another time was staying where she worked, and I 
don’t know the last place she worked. I know that she 
knew my mother for she visited sometimes as often as once 
a week, once a month and at longer intervals. I have seen 
and met Fannie Ecker in the last ten years. My mother 
was Hungarian and her name was Hungarian. I don’t 
know what her name would be in Jewish as I don’t know 
Jewish and we never spoke Jewish, but do know that when 
people spoke to her in Jewish or English, they called her 
Serena. 

Thereupon further to maintain the issues on their part 
joined the caveators called as a witness, Susie Klug, who 
after being duly sworn, testified as follows: My name is 
Susie Klug. I am no relation to Fannie Ecker. I live at 
916-3rd Street, Northeast, and I have known Fannie Ecker 
about five or six years before she died and she was with me 
for 1 year and 2 months. She had a room with me and I 
was very friendly with her. She just roomed and she 
cooked herself. She got ill in June, 1936 and stayed in bed 
quite a while. She had swollen legs. I waited upon her. 
That condition lasted for about three months. What she 
could not do, I did for her. WRen she left for Providence 
Hospital, she was very sick. She was in bed most of the 
time before she left and about five years ago she weighed 
about 150 pounds. She lost about 15 or 20 pounds in 
weight. I saw her once in the hospital and she was very 
sick. She did not have any fever only in the legs when 
she couldn’t walk. She told me she didn’t have any 
20 money. Could not spend any money on herself. She 
deprived herself of food and medical attention. I 
would go out to buy things and she would say she could not 
buy things because she did not have any money. I know 
Reba Stein, Sara Cohen and Minnie Salen, and I once asked 
her if they were relatives and she said they was not rela¬ 
tions, they was just related to her, well, like a vegetable in 
the soup. It is a German expression, but I have heard it 
in this country. I saw her in the hospital about a week 
after she left me, and she was very sick. She told me she 
was very sick. She didn’t have any appetite. So I didn’t 
stay long. She told me she felt very weak, very weak. Miss 
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Ecker had not been working for three or four years and 
she told me she couldn’t work any more because she was so 
nervous. She was in a nervous condition. She worked as 
a housekeeper in other peoples ’ homes. She visited in the 
Summer of April or May, 1936 Mrs. Cohen’s mother and she 
was there about two or three weeks. She told me she was 
very sick there. When she came back, she was very sick. 
Fannie Ecker never lived at 947 E Street, Southwest. (S. 
24). 

Cross Examination 

Thereupon on cross examination the witness testified: 
Fannie Ecker lived with me a year and two months, and she 
paid $15.00 a month promptly. She had her meals in the 
house w’hich she cooked herself. I never know where she 
got the money. She paid in cash. Sarah Cohen, Minnie 
Salen and Reba Stein visited there and their relations were 
friendly. She had a room upstairs and w r hen company came 
I went downstairs. They came once a week, sometimes 
once a month and sometimes they stayed away a whole 
month. Once in a while she slept out and went to Mrs. 
Stein’s (indicating Ethel Stein). Sometimes she went 
places and wouldn’t tell me. (S. 31). 

Redirect Examination 

21 Q. Did Mrs. Cohen ask you for papers that were 
in a safe that Mrs. Fannie Ecker had? A. Yes. 

Q. When was that? A. Miss Fannie told me, she said, 
“Somebody wants the papers.” She thought I had a safe. 
I don’t have a safe. That was before she went to the hos¬ 
pital. 

Q. When she was in the hospital? A. Before. 

Q. Before she went to the hospital Mrs. Cohen asked you? 
A. No. Fannie, she told me. 

Q. She told you what? A. She told me they wanted her 
papers, and if I had them in a safe. I don’t have no safe, 
I said. 

Q. When she said they wanted her papers, who did Mrs. 
Ecker mean? A. Mrs. Cohen. 

Q. By Mrs. Cohen, you mean the lady sitting down there? 
A. Well, yes, sir, Mrs. Cohen. Not Mrs. Stein. 
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Q. And that was before she went to the hospital, or when 
she went to the hospital? A. Oh, before she went to the 
hospital. 

Q. Was anything further said by Miss Fannie Ecker to 
you about that? A. What? 

Q. Did she say anything more about that? A. No, she 
didn’t say anything more about that. 

Mr. Halpern: That is all. 

Recross Examination 

I didn’t have any of her papers and I don’t know where 
she kept them. She didn’t have a trunk in her room. 
22 She had a satchel and a closet and I never interfered 
with it. She could put anything in it. She was phys¬ 
ically able to get to the closet and the closet was near the 
bed. I could not tell exactly how long this conversation 
took place before she went to the hospital. Probably a 
week or two before that. 

Thereupon further to maintain the issues on their part 
joined, the caveators called as a witness, Blanche Berger, 
who after being duly sworn, testified as follows: My name is 
Blanche Berger. I am no relation to Fannie Ecker and I 
have known her all my life, and was very friendly with her 
as she was a friend of the family. I remember the time 
when she moved to Mrs. Susie Klug’s and I lived a few 
blocks from her and I saw her every few days. I had a 
conversation with her in the Summer of 1936, regarding a 
will, She wasn’t feeling very well when I went over to see 
her and her mind seemed to be wandering. She would talk 
about one thing and another and she seemed to be under 
the impression that someone was trying to take her money 
away from her and I tried to smooth things over. I told 
her that if she was so worried about that, the best thing to 
do was to make a will and she said, “No”, she said abso- 
lutelv she wouldn’t want a will. On another occasion a few 
weeks before she went to the hospital, we had a similar con¬ 
versation. Fannie Ecker knew that I was going to law 
school. She talked to me about Reba Stein, Sarah Cohen 
and Minnie Salen. She talked about them when I visited 
her. She would contradict herself. She would say one 
thing and then she would say another. At one time, she 
would be very angry with them and at another time she 
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didn’t seem to know what she was saying. The first time 
I conversed with her about the will, she said that people 
were trying to take her money away from her. She men¬ 
tioned her bureau. She said, “Why they even tried to take 
that away from me.” (S. 37). She mentioned Mrs. Stein 
(Reba) and Mrs. Cohen. She talked about a visit to Snow 
Hill and it seemed that there was a cemetery there 
23 and she mentioned the fact that Mrs. Cohen said she 
(Cohen) had a nice plot over there. She was very 
angry because of that. She visited Mrs. Cohen or some 
relative of hers (Cohen) in Snow Hill. There was a change 
in the physical condition of Fannie Ecker in the last five 
years. She got thinner and lost a lot of weight. I first 
noticed about her losing weight when she got sick. This 
was about a year before she went to the hospital. I noticed 
quite a change in her mental condition. I first noticed this 
when I noticed the change in her physical condition. They 
were almost concurrent. She would ramble on certain 
things and then forget what she said and she would just do 
things that I don’t believe she would have done ordinarily. 
She used quite a bit of profane language and many times 
she would say something else about them. I don’t know 
whether in my own opinion I would say that she was not 
quite as normal as the next person. I saw her just before she 
went to the hospital and she had lost quite a bit of weight. 
I don’t know how much she lost, but it appeared to be a 
great deal because she was about one-half her original size. 
She complained very much about pain. She coughed very 
much. She coughed up quite a bit of sputum, and you 
knew that she didn’t feel very well. 

Cross Examination 

Thereupon on cross examination the witness testified: I 
am 20 years of age now, and I work in a dry cleaning plant. 
I am related to all of them, the caveators and caveatees. 
Ethel Stein is my aunt. My family would not stand to 
profit by the will being broken. I am related to Reba Stein, 
one of the caveatees. I did not go with Fannie Ecker to 
Snow Hill. She talked to me about the will at the house 
where she was living. She lived on Third Street or Fourth 
Street, isn’t it? No one else was present. She was sitting 
up. She was in possession of her faculties and handled her- 
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self all right. She never told me about any arrangements 
she had of taking care of her money. She would tell me 
that Sarah Cohen had put her name on the bank book. I 
do not know whether anyone else had authority to 
24 sign checks for her. I visited Fannie Ecker fre¬ 
quently because she was a friend of the family. My 
mother went with me occasionally. My mother was not with 
me when she spoke about the will. 

Redirect Examination 

She said that Sarah Cohen by signing her name on the 
bank book was taking her money away from her. That this 
conversation occurred about the first time I mentioned the 
will. 

Thereupon, further to maintain the issues on their part 
joined, the caveators called as a witness, Leon F. Lamb, 
who testified as follows: I am here in answer to a sub¬ 
poena duces tecum directed to the Perpetual Building As¬ 
sociation, and I am employed as a teller there. The fol¬ 
lowing were introduced in evidence. 

Caveators’ Exhibit No. 2 is the card opening the Fannie 
Ecker account. 

Ecker Fannie 

Series 33 

This declares the undersigned to be a member of the 
Perpetual Building Association 
Of the District of Columbia 

from the 2 day of April, 1914 subject to the lawful provi¬ 
sions of the Constitution and By-Laws 

Name Fannie Ecker 

Address 2719-14th N. W. 

Caveators’ Exhibit No. 4 is the deposit card from Octo¬ 
ber 21, 1930 to October 16,1935. 

Acct. No. 

STOCK 

5 Shares 

Name Ecker: Fannie 33-80 

Address 
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With¬ 

Paid 

Divi¬ 



drawals 

on Stock 

dends 

Date New Balance 




Oct. 21'’30 

2,764.38 



68.42 

Jan. 10’31 

2,832.80* 


100.00 


Feb. 10 

2,932.80* 


60.00 


Mar. 4’31 

2,992.80* 


60.00 


Apr. 2’31 

3,052.80* 


60.00 


May 6’31 

3,112.80* 


75.13 


Jul. 1 IN 

3,187.93* 

1,050.00 



Aug. 11’31 

2,137.93* 

562.00 



Sep. 30** 

1,575.93* 


50.00 


Dec. 4’31 

1,625.93* 


48.65 


Jan. 2 IN ’32 

1,674.58* 


50.00 


Feb. 8’32 

1,724.58* 


1,000.00 


Apr. 14’32 

2,724.58* 


55.39 


Jul. 1’ IN 

2,779.97* 


50.00 


Nov. 23’32 

2,829.97* 


1,000.00 


Nov. 30’32 

3,829.97* 



1933 



78.23 


Jan. 3 IN 

3,908.20* 


200.00 


Jan. 18’33 

4,108.20* 


200.00 


Feb. 7’33 

4,308.20* 


106.70 


Jul. 1 IN 

4,414.90* 




1934 



110.35 

106.96 

Jan. 2 IN 

4,525.25* 


113.12 


Jul. 2 IN 

4,638.37* 




1935 



115.94 


Jan. 2 IN 

4,754.31* 


106.96 


Jul. 1 IN 

4,861.27* 


54.69 


Oct. 16 IN 

4,915.96* 

4,915.96 



Oct. 16’35 

00OD 


Perpetual Building Association 
"Washington, D. C. 

Caveators’ Exhibit No. 3 is the withdrawal slip. 

Washington, D. C. Oct. 16 1935 

Received of the Perpetual Building Association the sum 
of Forty Nine Hundred Fifteen & 96/100 for amount with- 
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drawn, Series No. 33-80 (59593 Jack Cohen) 947 E St. SW 
$4915.96 

her 

FANNIE X ECKER 
OK R.K.E. mark 

26 Caveators’ Exhibit No. 5 is the card opening the 
joint account in the name of Fannie Ecker or Mrs. J. 
Cohen or Survivor. 

ECKER: Fannie or Mrs. J. Cohen or Sur. 

This declares the undersigned to be members of the Per¬ 
petual Building Association of the District of Columbia, 
subject to all the provisions of its Constitution and By- 

Laws, from the.day of Oct 16 1935, and the account 

in Series 66-2081 to be theirs as joint owners, subject to 
order of either, and balance at death of either to the sur¬ 
vivor. 

Signed in duplicate. 

Name FANNIE (X) ECKER 
Address 947-E St. S. W. 

Name MRS. J. COHEN 
Address 947-E St. S. W. 

Witness W. E. THATCHER 
JRM 

Caveators’ Exhibit No. 6 is the deposit card of the joint 
account of Fannie Ecker or Mrs. J. Stein or Survivor from 
Oct. 16,1935 to date. 

50 Shares Account No. 

STOCK 66 2081 

Name Ecker: Fannie or Mrs. J. Cohen or Sur. 

Address 947 E Street, S. W. 

With- Paid Divi- 

drawals on Stock dends Date New Balance 

4,915.96 Oct. 16’35 4,915.96 

1936 


5,000.00 


55.30 

111.84 


Jan. 2 IN 
Jul. 1 IN 
Jan. 9’37 


4,971.26 

5,083.10 

83.10 
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Perpetual Building Association 
Washington, D. C. 

27 Caveators’ Exhibit No. 7 is the withdrawal by Mrs. 

J. Cohen, on Saturday, January 9, 1937. 

OK to her Washington, D. C. Jan 9-1937 

Received of the Perpetual Building Association the sum 
of Five Thousand 00/100 Dollars for amount withdrawn, 
Series No. 66-2081 
$5000.00 

MRS. J. COHEN 

947-E St. S. W. 

Mr. Halpern: If the Court please, I wish to show this 
card (Caveators’ Exhibit No. 5) to the jury. The Court: 
He wants to show you that the mark at this place on this 
card is plain and more vigorous than the one in the will. 
So look at it and let us get along. (S. 93). 

It was stipulated that Mrs. J. Cohen was also known as 
Sarah Cohen, a caveatee. 

28 Cross Examination 

Our banking hours are from 9 to 5 on week days and to 
1 o’clock on Saturdays. 

Thereupon the caveators further to maintain the issue on 
their part joined, called as a witness, Ethel Stein, a cavea¬ 
tor, who testified as follows: I am the wife of Abe Stein. 
The signature on the deposit card of the Perpetual Building 
Association dated April 2, 1914, Caveator’s Exhibit 2 is 
my handwriting. I wrote “Fannie Ecker”. The address 
of 1526-6th Street, Northwest is my address, and I later 
moved to 2719-14th Street, Northwest. I still live there. 
I did not make the withdrawal on October 16, 1935. I do 
not know anything about that withdrawal. 

Cross Examination 

I never made any withdrawals after she was taken sick. 
I made some withdrawals. To my best recollection I made 
a withdrawal about five years ago. Fannie Ecker withdrew 
$1,000 which she loaned to somebody. I withdrew other 
sums of money for her which she loaned to people and when 
they paid it back redeposited it again. I stopped with- 
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drawing money for Miss Ecker after she took the book 
away from me, and I didn’t have to sign anything. She 
took the book away from me because she was a little sore 
and I gave the book back. She got sore because I took a 
trip to Atlantic City without taking her with me. I never 
went to the bank without her. I never took money out 
without her authority. I never had an argument with her 
about the money. She got mad with me because I went 
away and she complained about it. That is all it was. 

Thereupon further to maintain the issues the caveators 
on their part joined, called as a witness, Dr. Angelo R. 
Monaco, who testified as follows: I became an intern at 
Providence Hospital on July 1, 1938, and I have no per¬ 
sonal knowledge of Fannie Ecker or these records. The 
witness identified these records as of Providence 
29 Hospital and were from November 19, 1936, admit¬ 
tance to the hospital, to January 9, 1937, death of 
patient. The counsel for the caveatees objected to the in¬ 
troduction of the hospital records because the legal repre¬ 
sentative could object on the ground of confidential com¬ 
munication. 

Thereupon counsel for the caveatees offered to let the 
hospital records go in evidence if the testimony of the 
doctors who attended Fannie Ecker and Gilbert Potts, mem¬ 
ber of the bar and the scrivener and executor of the will, 
were allowed to testify without objection. This offer was 
accepted by counsel for the caveators, and the records were 
introduced in evidence. The data given in Exhibit No. 15 
was given by Fannie Ecker. 

Caveators’ Exhibit No. 15 

Personal History and Physical Examination 

Date 11-19-36 

Name Fannie Ecker Address 947 E Street, S. W. Dr. Price 

Final Diagnosis: To he recorded when determined . 

Age 71 Sex F Race W. 

Occupation . 

Family History Age Health, if living, or cause of death 
Father died Note especially hereditary or infectious 

Mother died diseases. 

Brothers 3 2 dead, 1 living & well 

Sisters 2 living & well 
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Past History: Diseases from childhood to date, habits, 
social data Never married. Full term—Usual childhood 
diseases. Was in Georgetown Hospital. Was operated for 
female trouble during the World War. Gastro-intestinal, — 
Good Eater— Bowel movements not so good— Genitouri¬ 
nary—good Chief Complaints: Date mode of onset, prob¬ 
able cause,—course Pt. for past years has had a continued 
cough, nausea & vomiting, no appetite, pains behind ster¬ 
num, hard of breathing in April, pains around cardiac area, 
with light feeling. Working diagnosis after physical ex¬ 
amination .. 

General Condition: Temp. Height_ Weight Now 

previous Pulse rate_Char._ B. P. s_d_Resp. 

rate.Urinalysis: Color_Sp. gr.Alb. 

Sugar.... Reac.... Nutrition, etc. 

Physical findings, and special exam. Head —reg. Neck —reg. 

Chest —. Heart —Essentially neg. Lungs —Rales all 

over both sides Percussion —dullness on right side Fremi¬ 
tus, dull on right side Oscullation —rales and wheezing 
heard quite loudly on left side, far away on right side 
Abdomen —essentially neg. Extremities —neg. 

Caveators’ Exhibit No. 16 
Progress and Treatment 

(Note progress of case, consultations, change in diagnosis, 
condition on discharge, instructions to patient.) 

12-17-36 Patient does not feel so good. 

1/9/37 Pronounced dead at 2:05 p.m. 

A. T. SURACI 
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Caveator e 1 Exhibits No. 17, 19 and 22 
CLINICAL LABORATORY 

Date 11-21-36 


Record 

Bacteriologic Exagination Sputum 
No T. B. found. 


Request of Dr. ? 
'Exam, by U. B. C. 


Record 

Date 11-26-36 

3acteriologic Examination pleural fluid 
Oram stain of smears shows no organism. 

T. B. Stain shows no organisms. 

6 day culture shows no growth. 

Request of Dr. Price 
Exam, by E. V. Y. 


Record 

Bacteriologic Examination Pleural fluid 


Date 12-14-36 


No organisms seen in Gram stain smears. 

No T. B. found. 

96 hour culture shows no growth. 

Request of Dr. Price 
Exam, by E. V. f. 


Caveators' Exhibits No. 18, 188, 180^ and 31 


X-RAY DEPARTMENT 

Date 11-19-36 

Patients Name Fannie Ecker Age 70 Location St.Mary's 
Clinical Diagnosis and Remarks .. 

Examination Requested Chest 
Referred by Dr.” Price 

Number ...... Size of Plate . Date . 19.... Roentgen 

Findings There is a thickened pleura over the right chest, with 
moderate right pleural effusion. There is a moderate diffuse con¬ 
solidation in the right lower chest. The heart is enlarged and 
displaced toward the left. Scattered mottling in left upper chest 
tuberculous m character. 

0 C C Roent genologlst 

Pate 12-1-36 

Patients Name Fannie Ecker Age 70 Location St. Hary's 
ffllnical"Diagno8is and Remarks' .'... 


Examination Requested Castro-intestinal series 
Referred by Dr. Price 

Number 58139 Size of Plat e 120 Date 12-1-36 
Roentgen Findings Negative 

0 C C Roentgenologist 

Date 12-8-36 

Patients Name Fannie Eclnr Age 70 Location St. - Wary 1 * 
Clinical Diagnosis and Remarks . 


Examination Requested Chest 
Refer?od by. Dr. Price 

Number £§22 Size of Plate 1-14 Date 12-8-36 


-14- 


30 
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Roentgen Findings Pleurl8y with effusion on the right side, with 
pneumonitis of the underling lung 

C C C Roentgenologist 
Date 12-10-36 

Patients game Fannie Ecker Age 70 Location St. Mary's 
Clinical Diagnosis and Remarks. .... 

Examination Requested X-Ray chest - in 1/2 hr. - Portable 
Referred by Dr'.' ^r'ice 

Number 56245 Size of Plats 1-0-0 Date 12-10-36 
Roentgen' Findings There is' a right”Sydropulum -othorax with right 
upper lobe e xpanded. Both hllus areas are widened and contain 
dense nodes. The etiology of the condition is undetermined. 

Francis 0. Allman Roentgenologist 

Caveators* Exhibit No. 13 
GRAPHIC CHART 

• * " • * • * 


Date 11-20-36 
12-10-36 
12-20-36 
12-31-36 


Thorxacentesis 

Thoracentesis 

Thoracentesis 

Thoracentesis 


255 cc 

960 cubic centimeters 
1350 cubic centimeters 
1700 cubic centimeters 

« * * # 


Caveators* Exhibit No. 10 


Order Sheet 


Name Miss Fannie Ecker 


Unit History No. 193448 


Date Time Carried 

_ _Out 


Orders Doctor's, Nurse's Time 
_ Signature Signature Noted 


11-19-36 Soft diet M.R. 

X-ray of chest M.R. 

Rx 

Luminal gr.ss 

Ephedrlne sulphate gr. 3/8 
Calcium lactate gr. V 
Fiat cap No. 1 

cig -One capsule every 6 hrs. 

Price 

S.S.enema this afternoon 

Price 


11-19-36 


Discontinue capsules 

Give adrenalin M.lll -stat. 

M. S. c*. 1/4 

M.R 

11-20-36 

6 

6 

Discontinue capsules 

Sputum analysis 



6 

Differential count 

M.R 

11-21-36 

10 

Codeine s.gr, l/4q. 4hrs.prn 
Pleural fluid examination 
Regular diet 

S.S. enema in a.m. 

S.U 


Price 

11-22-36 4 Rx Capsules - one every 6 hrs.(as above) 

10 Morphine sulphate gr. 1/4, hypo at 
night for difficult breathing 
S. S. enema every day 

Price 

11-2^38 9:45 M.S. gr. 1/4 by hypo at night 

for difficult breathing 


11:45 a.*, 


S.H. 


S.-M. 


-15- 


31 
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Date Time 

ii—24—36 _ 
11-25-35 


11-37-36 


11-37-36 


13-4-36 

12- 4-36* 

13- 5-36 


13-7-36 

13-9-36 

12- 9-36 

13- 10-36 
12-17-36 


12- 17-36 

13- 18-36 

12-20-36 

12-20-36 

12-32-36 

12-26-36 


12-27-36 

12-28-36 

12-28-36 

12-30-36 

12-30-36 

1-1-37 


12—37 

1-5-37 

1-6-37 


16- 


Car ried 
Out 


10 


Orde rs 
T.a.m. 


Dr.'s 

Signature 


Vurse's 

Signature 


Renew Rx 

Discontinue Rx capsulec (1 
tablet) Theocalcine, three tines 
a day after food Prioe 
Syrupl sennae 211 

* ipecac Z1 

Ammonium chloride Zl 
codeine sulphate gr. Vlll 
Syrupl Tolutant. q.s.ad 4oz. 

S. 8. teaspoonful every 4 hrc. Price 
Please do gaatro-intestinal in a.m. 
Omit further X-ray picture Price 
Omit Rx of 11-27-36 


■W 


R.M.F. 

R.M.F. 


Time 

Voted 


s.u. 

H. Mo 


Give codeine sulphate gr, 1/4 by hypo 
every 4 hrs. for cough only. 

Spirits frumentiZIV in little hot 
water and sugar 1/3 hr. before meals Price 
8. S. enema Zola 

9PU Codeine gr. 1/4 . W. Bennett 

Pill digitalis gr. las (Rose & Davies! 

One pill every 8 hrs, 

6:30 Specimen urine to lab. Price V.M.C. 

9:45 It. S. gr. 1/4 P.A.M. . V.M.C. 

9:45 Elixir Terpin Hydrate & Codeine 2T stat & pm ?.A»M 
Discontinue digitalis pills 
Alaphen pills 2 at night Price 

Liquid diet Dr. Msnganero per R.U. 

Reg. diet Price 

Codeine culpnate gr. 1/4 every 4 hrs. 
foi cough copec. at night by mouth 
One capsule of ephedrine sulphate gr. 

3/8 at night for shortness of breath 
Discontinue.Ter.in Hydrate mixture Price 
Allonals II tonight and pm. 

Codeine gr. 1/4 every 4 hrs. for 


cough Zola 
Coramine - x ampoule Price 
Cod. sulphate grs. 1/4 pm. 

S. S. enema in a. m, Zola 
Buttermilk price 


Codeine gr. 1/4 every 4 brjr. for 
cough Zola 

Discontinue spirits frumenti Price 

May get up in chair until retired Ptxce 
Codeine sulphate grs. 1/4 pm. 

Hypo morphine sulphate gr. 1/6 if 
very restless any evening. Price 

Have thoracentesis gray ready for 
Dr. Price at 11 a.m. 

May apply H. V . B. to rt. ear .please 
order Dr. Kellev 

Codeine gr. 1/4 pm. every 4 hrs, Zola* 
Phenolis Mix 
Glycerin 1 oz. 

eig.-five drops in right hear or 3 times 
a day for pain Price 

Morphine sulphate gr. 1/6, hypo if 
in pain or very restless at night Price 
M, 8. gr. 1/6 tonight Zola 

13 Codeine sulphate gr. 1/4 by mouth 

every 4 hrs. if necessary tar cough Price 


32 
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Date Time 


Carried 

Cut 


Order8 


Doctor’s Nurse’s Time 
Signature Signature Not&l 


1 - 6-37 
1-8-37 


Milk with cream every 2 or 3 hrs. 
during the day Price 

1ft. S. gr. 1/6 every 4 hrs. prn. 

21. S. gr. 1/4 every 6 hrs. prn. 

Price 

Thoracentesis at 11:00 a.in. 


1-0-37 

lstat. means immediately and prn. means whenever necessary!. 

Caveators’ Exhibit No. 11 
Nurse*8 Record 


12-20-36 

Hour Treatment 

ii^r TMigvO ' ' 


12-20-36 


Remarks 

Slept and rested fairly 
well. Complained of feeling 
weak. 


Diet 


7:30 


8:po 

8:30 

10:00 

11 - 


Spiritus Frumenti Z1V Very weak. Breathing with 

great ‘difficulty 
Bath 

Poor appetite 


Ephedrine S.gx. 3/8 


Theocalcine Tab L 
Thoracentesis by Dr. 
Price 


Reg. 


11:30 

4-Pi! 

4:30 

£•• 

7- 
8 - 
9- 
10 - 


Coromino amp. T 
Cod, Sulph. gr. 1/4 
Spts. frumenti 21V 
Theocalcine tablet 


45 ounces, 1350 cc. obtained 
While withdrawing fluid and 
after pulse was regular but 
very weak, respirations rapid. 
Fluid was orange in color. 


P. V. care 


Reg. 


Cod. Sulph. gr.l/4(m) 


Resting quietly 


10:30 
12-21-36 
11-7 (Night) 


Dozing qt. intervals 
Sleeping. Breathing seems 
easier this evening 
Sleeping 


h 2 o 


7:30 
8 - 
9:30 
3— 

12-21-36 

2:30 

3— 

4:30 Spts. frumenti Sl7 

5— 

6- Theocalcino Tab. 1 

8 — 

9- Alaphen Pills T 
9:30 Alaphen Pills IT 
10:30 
12-22-36 
11-7 (Night) 


Slept & rested at long periods. 
Less difficulty in breathing. 
Early a. m. care 


Sponge hath 
Quiet 


Reg. 


Resting quietly 
Pa If. care 


2 oz.Chickeribroth 


soft 


Voided 

Dozing 

Resting quietly 
Sleeping at intervals 


7:30 Spiritus Frumenti ZTV 


Slept fairly well during 
the night 
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13-22-36 

Hour Treatment 

7735 - 

7:30 Codeine S. gr. 1/4 
8:30 . 

10 Theocalcine Tab. T 

12:30 , 

2- Theocalcine Tab. I 

3:00 


4:30 Spts. frumenti ZTP 

5- 


Remarka Diet 

Complete 'bath. Coughing 
frequently 

Poor appetite Reg. 

Appetite very poor Beg. 

Orange Juice 

A poor day. Condition Water at 
the same liberty 

P. U. care 

Cereal and 
cream 


13-22-36 . 

6- Theocalcine Tab. 1 
Alcoholic rub. 

8 - 

10:30 
12-23-36 
11-7 XSight) 

4:05 Codeine S. gr. 1/4 
5-7 

7:30-12:00 Spirituo Frumenti* zVJ 
7;45 S. S. Enema 

8:30 

9:30 


10:00-12:00 Theocalcine tab. T! 
2:30 

3- 

4- 

5- 

6 - 
8 - 

12-23-36 
10:30 
12-24-36 
H“ 4 5 * 7 * * * 11 (Bight) 

7:30 Spiritus Frumenti 4 oz. 
8:30 

9- • 

10- Theocalcine Tab I 

12:30 . 

2- Theocalcine Tab 1 

3- 

4- 

5- 
3— 

10:30 - 

12-25-36 

11- ? (Night) 

7- Soiritus Frumenti 4 oz. 

7:30 
8:00 
10:00 

Theocalcine tab. 1 

12- 25-36 

11- Sniritus Frumenti 4 oz. 

12:30 


Spts. frumenti ZlV 
Theocalcine tab. T 


Voided 

Resting quietly 
Dozing at intervals 

Slept fairly well until 4 a.m. 
for cough 

Resting quietly. Dozing 
4 oz. 

Rat'd dark brown m color with 
much focal material. 

Appetite very poor Reg. 

Complete bath. Complains of 
sharp intermittent pain in 
region of right lung. 

Fairly comfortable 
Fairly good day 
P. M. care 

soft 

Quiet 

Voided 

Sleeping. 

Slept & rested fairly well 
during the night. 

Appetite improved slightly Reg. 

Complete bath 

Complains of nausea Orange juice 

(4 oz.) 

Poor appetite Reg, 

A fair day: Condition not 

improved 

P. U. care 

Soft 

Resting quietly 
Dozing at intervals 

Slept fairly well at intervals 
Coughed at times * 

E a rly a.m. care 

Appetite poor soft 

Partial sponge bathe with 
sloohol rub to back 


Appetite poor 


Sofw 


-18- 
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-19- 


12-35-35 


Hour 

Treatment 

ZTS5 

Spiritus frumenti zT7 

5- 


6— 

Alcoholic rub 

8- 



10:30 
13-26-36 
11-7 (Night) 


7- 

7:30 

9:30 

Spts. of frumenti 4 

12:00 

Spts. of frumenti 4 

12:30 


3- 

3- 

4- 

Theocalcine tabs ±1 

4i30 

5i 

Spts. frumenti 4 oz, 

6- 

• • 

Theocalcine tab. IT 

8- 

12- 36-36 
9- 

10:30 

13- 27-36 

* 

11-7 

(Night) 

7:30 

8:30 

Spt. of frumenti 4 < 

12:30 

• 


o. JU . 

2- Theocalcine tabs T 

3— 


4- 
&- 

5- Alcoholic rub 
8 — 

10:30 
12-30-36 
11-7 (Night) 


10- 3 

12-38-36 
4r- 

5- 

6- 
9- 

10:30 

12-29-36 

11- 7 


Theocalcine tab. 


"t 


(Night) 


10- Theocalcine tab. T 

11 - 


4- 

5- 


Remarks 


P. li. care 

Dozing 

Sleeping 



Slept fairly well at long 
intervals 

Bath with a.ra. cere Soft 

Quiet, Appetite fair 

Soft I 

Dr. Price called Orange juice 
A quiet day 
P. X. care 

Cereal with 
cream 


Voided 

Fairly comfortable 

Dozing at intervals 
Sleeping 

Slept at intervals, rest¬ 
less at times 
Early a.m. cere 
Appetite poor Soft 

Sponge bath with ale. rub 
Dr. Price called Water at 

.liberty 

Appetite poor Soft 

A fair day -condition 
the same 
P. M. care 

Buttermilk 


Made comfortable 
Sleeping 

Rested fairly well. Slept 
at short intervals Soft 

Complete bath. Appetite 
poor Soft 

Oat of bed for 15 mih. 


P. M. cere 

Fairly comfortable 

Sleeping 

Sleeping 


Oatmeal 


Slept fairly well at 
long intervals. Voided, 
complete bath. 

Appetite fair Reg. 


Dr. Price visited made 
physical exam. 

P. it. care 


Reg. 


I 

i 

i 

i 


-19— 
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12-29-36 
Hour 
8?35“ 

10:30 
12-30-36 
11-7 (Bight) 


-30- 


Treatment 


Cod. sulph-gr. 1/4 (a) 


8:30 

9- 

9:30 

2 - 

4- 

5 - 
8 — 


Codeine 8. gr. 1/4 
Theocaloine tab. I 


Remarks Piet 

Coughing at intervale 
Respirations more labored 
Sleeping 

Slept fairly well the 
entire night 

Appetite very poor Reg. 

Complete bath. Very weak 
Coughing frequently 


9:25 Morph Sulph gr. 1/6 (H) 
10 - 

32-31-36 
11-7 
8:30 
9:30 
10 - 
11 - 


P. M. care 
Restless 

Coughing and breathing 
labored 


lee Cream 


Quiet 


(Bight) 

Theocaloine tab. T 
Thoracentesis by Dr. 
Price 


night 


11:30 

12 - 


5- 

8 - 

9- 

10:30 

1-1-7 

3:30 

9- 


5- 

6 - 
8 — 

10:30 

I- 2-37 

II- 7 (Bight) 


Cor amine amp. T intra¬ 
muscularly 

Hot water bottle to feet 


Alcoholic rub 


Slept well all 
Appetite fair 
Complete- bath. Very weak 
Obtained 1700 cc. of dark 
amber fluid. Became very 
weak and slightly cyanosed. 
Respiration became slightly 
labored. 


Reg. 


Resting but very weak and 
complains of being dizzy. 

Feels nauseated but not vomiting. 
P. U. care 

Singerale 

Fairly comfortable 

Sleeping 

Sleeping 


Ale. rub 


Appetite fair 
Complete bath, condition 
seems better than yester¬ 
day 

P. U. care 

Xairly comfortable 
Dozing 

Coughing, uncomfortable 


Reg. 


Reg. 


8 — 

10 - 


12:30 

2 - 


Theocalcine tab 
S. S. Enema 


Elix. Ter n. H ydrate 
with cod. ZT 


Slept at intervals. Did 

not cough during the night 

Bath Reg. 

Appetite fair 

Rat'd mod. amt. of soft 

brown fecel particles with 

brown fluid Buttermilk 

Reg. 

Appetite poor 


3:30 

4- 

5- 

6 - 
8 — 

10 — 

10:30 

I — 3—7 

II- 7 (Bight) 


lforph. Sulph g 1/6 (H$ 


— 20 — 


Fairly comfortable 
P. K. care 

Dozing 

Voided 

Quiet 

Spent a poor night, 
ed fairly well 


Soft 


Rest- 
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1-3-7 

Hour 


-31- 


Hour Treatment . Remarks 

1$: 66-2:00 Theocalcine Tab. I Bath, Appetite fair 
10-2 


Elixir terpin hydrate 

z T 


13:30 
3:30 
3:00 

4- 

5- 

6 - 
8 - 
9- 

10:30 

I- 4-37 

II- 7 (Bight) 


Rx gtto in rt. ear 


Comfortable 
P. 11. care 


Refused medication 
Voided 

Borph. Sulph gr. 1/6 (H) Restless 

Sleeping 


Soft 
App. fair 


Soft 


8:40 


10-3 

12:30 

Theocalcine tab. T 

3:30 

4- 

Rx gtto in rt. ear 

5- 


6- 

Q_ 


9- 

Borph. Sulph gr. l/6 

10:30 

1-5-37 


11-7 (Bight) 


8 - 

10 


Theocalcine Tab. i 
8. S. enema 


Bad a fairly good night 

Slept at intervals 

Bath Reg. 

Vomited brown food 

particles. Appetite very poor 

Buttermilk 

Reg. 

Fairly comfortable. Appetite poor 
P. 11. care 

ReS* 

Refused med. 

Bade comfortable 

Sleeping 

Slept fairly well all night. 

Bath Reg. 

Appetite poor 
Returned med. amt. of 


12:30 

brown fluid with little 
soft fecal particles 

Reg. 

3:30 

Comfortable. Appetite poor 

4- 

P. K. care 




Soft 

6— 

Refused med. 


8- 

Voided 


8:30 Borph Sulph gr. 1/6 (H) 

9:30-10:30 

Sleeping 


1-6-37 

11-7 (Bight) 

. Slept and rested well 



the entire night 


1-6-37 

8— 4 . 

10-2 Theocalcine tab. 1 

Bath 

Soft 

Zinc - 8teexte powder to 



small bed sore. Appetite noor 

11-3 Cod. sulph grs. 1/4 

12:30 


Reg. 

2:30 

Comfortable. Appetite poor 

4- 

P. B. care 


6- 


Reg. 

8- Cod. Sulph grs. 1/4 

Coughing. Resting quietly 

9- 

Resting quietly 


11- Borph Sulph gr. 1/6 

1-7-37 . 

11-7 (Bight) 

Slept and rested well 


10- Cod. Sulph gr. 1/4 

all night. Did not cough 
during the night. Bath 

Reg, 

Appetite poor 


- 21 - 
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1-7-37 

-23 

Hour 

10-2 

Treatment 

Theocalcine Tab. 1 

12:30 


2- 


4- 


5- 

Cod. Sulph gre. 1/4 

6- 

3- 


8:30 

Morph. Sulph grs. 1/4 

s- 

10:30 

I- 8-37 

II- 7 

(Bight) 

1-8-37 


3- 

8. S. enema 

10- 

10:05 

Codeine Sulph gr. 1/4 

12:30 


2- 

2:30 


5- 


6- 


8- 

Morph. Sulph. gr. 1/4 

10:30 

11:45 

External heat applied 

11:55 

1-9-37 

12- 

Caffeine Sod. Benzoati 
Dlgifolini asp. tt 

12+10 

500 cc. Glucose 20# 
intravenously by Dr. 
Mitchell 

1:15 

Intravenous 

1:50 


2- 

Dr. Suraci here 

2:05 

Respirations ceased 


Remarks Diel 

Reg. 

Vomited, medication 
fairly comfortable 
P. 1!. care 

Beg. 

Coughing severely, 
very restless 

Quiet 

Sleeping 

Slept at intervals. Rest¬ 
less at times. Fairly 
comfortable 

Bath Beg. 

ret , d light brown fluid 
with very little fecal 
particles 

Vomited cloudy fluid 

with mucous Buttermilk 

Appetite poor Reg. 

Milk & cream 
Fairly comfortable cream 

cream 

Dozing 

Coughing and seems filled 
with mucous 
Fingers cyanotic 
Sleeping 

Respirations labored 
Cold end clammy, fingers 
cyanotic. 

1 amp. 


Finished. Pulse fair 
volume 

Respirations shallow 


(EiV means 4 oz; (B) -hypodermic; (K) -mouth) 


(Dr. Monaco) The X-ray on December 10, 1236, Caveators’ 
Exhibit Bo. 18-C,was the last one taken. (S.70) It indicates that 
the woman had some sort of lung disease, and that judging from the 
clinical picture it must he considered tuberculosis until proven 

otherwise, but at no time did they prove it to be of a tubercular 

- 22 - 


3 $ 
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nature. They knew it was not tuberculosis. The Wit- 

39 ness: The (S. 83) 29th of December, 1936. Q. Does it 
show her vomiting 1 on that morning Doctor? A. That 

is voiding. Q. Oh, voiding, that is right. Does it show cough¬ 
ing on that day? A. Yes, she was coughing at intervals and 
her respirations were more labored. Q. Xow, what about her 
appetite, Doctor? A. On the 30th her appetite was very 
poor, and she was very sick and coughing frequently. That 
was at nine o'clock in the morning of the 30th of Decem¬ 
ber. And at 9:30 she was given codine sulphate, grains of 
a quarter, to relieve coughing, so she might get some rest. 
Q. Did they make her drowsy, less alert ? A. Codine Sul¬ 
phate would probably make her drowsy and less alert, yes, 
sir. Q . What did she receive at one o’clock. A. Theocal- 
cine tablets at one o’clock. That is to stimulate. Q. At 
one o’clock in the afternoon? A. The elimination of fluid 
through her kidneys. At 9:25 that night she was given a 
1/6 grain of morphine sulphate and that quieted her. Q. 
Did it say she was restless, coughing and breathing labored ? 
A. Yes. From four o'clock in the afternoon of the 30th of 
December until she received the morphine at about 9:30 
p. m., she was restless and coughing and breathing rather 
labored. Q. And the only thing she took that day was that 
she ate some ice cream ? A. That is the only thing. She had 
a regular diet. Court: What? A. She had a regular diet, 
which is a diet considered to be an average diet for a normal 
individual. Mr. Halpern: Q. At what time? A. At 8:30 
in the morning. And then she didn't have anything until 
five o’clock that evening when she had some ice cream. Q. 
On the 31st, Doctor, what does it show? A. She slept well 
the night of the 31st. Q. What about her condition at 9:30? 
A. Her condition at 9:30 in the morning of the 31st she 
was very sick. Q. At ten o’clock? A. At ten o’clock they 
tapped her chest again. Dr. Price tapped her chest, and 
at that time he took approximately 1-3/4 quarts of fluid 
from her chest and she became very weak and slightly 
evanosod, that is, she turned blue. And her respira- 

40 tions were slightly labored. (S. 85) 

Cross-examination. (S. SS) 

Q. Doctor, is thei’e anything in these papers or records 
vou have gone over to indicate that this woman was not 
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in possession of her faculties? There is no statement 
made of her mental condition whatever. Court: Is there 
anything from that by which you can determine it? A. No, 
nothing whatever. Mr. Hill: Q. So far as the record show's, 
she w’as a normal woman for her age and the circumstances? 
A. Not normal. Q. With the exceptions of what you have 
stated? A. As far as I am able to determine this ques¬ 
tion. Q. Is this dope or codine an excessive amount? A. 
No, it is an average dose, but it will cause a person to be¬ 
come drowsy. Court: All cough medicines have codine or 
chloroform. A. They do, but they have a much smaller 
amount than this. Court: A smaller amount? A. A smaller 
amount, yes. The Court: That is to make the throat so 
they w'on’t cough. A. That is right. Court: The mucuous 
membranes. A. It acts to absorb through the centers of the 
brain. Mr. Hill: Q. Did you ever see this patient? A. 
I did not. 

41 Thereupon to main further the issues on their 

part joined, the caveators called as a witness, Mr. 
Gilbert Potts, who testified as follows: I w'as present at 
the signing of the will on December 30, 1936. It was be¬ 
tween two and three o’clock in the afternoon. I am not 
related to Mrs. Sarah Cohen. My sister w'as married to 
her husband’s brother in January of 1938. 

No cross examination. 

Thereupon to maintain further the issues on their part 
joined, the caveators called as a witness, Anna Rome, who 
testified as follows: I am a sister-in-law by marriage of 
Mrs. Ethel Stein. I knew Fannie Ecker for 28 years. Our 
relations w’ere very friendly, and we used to go different 
places. I remember w'hen she moved to Mrs. Klug’s, 916 
Third Street, Northeast. I lived at Sixth and H Streets, 
Northeast, where my business is, and she w'as there prac¬ 
tically about tw’ice a w'eek. She stopped working about 
four years ago. (S. 97) 

Q. Now, can you describe her mental and physical condi¬ 
tion prior to the time she stopped working, and before? A. 
Well, she was always like a spoiled baby. She had to have 
her way. One minute she w'ould give you her heart, and 
the next minute she would take yours. Everything had 
to be as she said. She was not altogether right, and 
like a baby, just about like a ten-year-old kid. I let her 
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liave her way, and that is how she liked me, and we always 
got along. She used to tell me things. She said I was 
her only friend that was true, and she had known the others 
were making a fool out of her, and she has got to buy 
them, got to buy them every time she goes there, that is 
all they reach their hand for, to buy things. She never 
spent two cents for a meal, but she will give them beautiful 
gifts, which they demanded, for bringing different 
42 tales and breaking up relationships between her rela¬ 
tives and her. Q. Now, do you know about at the 
end of July, 1936, what was her condition then? A. Well, 
very weak. She came from a trip that these supposed to 
be good friends have promised her, to give her a little trip, 
and then she would give them everything she has got. She 
come back and she was very heartbroken and cried that 
she hasn’t got anything, they have practically taken away 
everything she had, they stole the money on her bank book. 
When she got sick and wanted to go to a sanitarium, Mrs. 
Cohen said, “You can’t afford it. You haven’t got the 
money to go to a sanitarium.” Q. When you say “stole the 
money on her book”, is that your expression, or is that— 
A. That is the very words that I am giving you, the way she 
told me. Q. Now, did you ever visit her when she was in 
bed at Mrs. Klug’s? A. Always. I was close there, and 
I knew that if she didn’t have any food I would bring her 
things around, practically about twice a week, being in busi¬ 
ness, not having too much time, I would do my very best. 
Q. Now, was there any difference in weight, to your knowl¬ 
edge? A. Yes, she grew as small, well, to me she looked 
like she didn’t weigh no more than about 75 pounds. By 
Mr. Hill: Q. How much is that? A. Well, so small, I said 
75. I have known her when she was stocky, and she fell 
away to almost nothing. Mr. Halpern: Q. Were any of 
her habits or behavior different than average or normal, 
Mrs. Rome, that you observed? A. Well, I know there are 
quite a few things had happened that, knowing her, I 
smoothed things up. We went by stores. She stole an 
apple. She said, “This apple is mine. I stole it.” Knowing 
her— Court: What is that? A. An apple, fruit. “This,” 
she said, “is mine.” Well, I walked over to that fruit 
stand and told the man, I said, “There is one apple that 
the lady”— Court: Do not tell what you said. A. 
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43 Well, she said one time she has a trunk and there 
is a treasure in it. “They are all fighting for it, but 

let me tell you something.” That was the next day. “There 
is nothing in it. There is only rags. I let them fight over 
it. Each one wants monev now, because thev found out one 
got hold on the money. They all want money, and they are 
fighting over my things. I let them fight,” she said. Q. 
When she spoke of that, what did she mean? A. She had 
an old trunk. Q. When she said “they”, who did she 
mean? A. She meant Mrs. Cohen, Mrs. Reba Stein, and 
Mrs. Salen, the three of them. Court: How do you know 
which ones she meant? A. She mentioned their names. 
Mr. Halpern: Q. Did you ever go with her to the Perpe¬ 
tual Building & Loan Association? A. No, I didn’t. She— 
Q. Then, all the information you knew about this bank book 
is what she told you? A. She told me she took the book 
up to Mrs. Hurst, her book. Mrs. Hurst said, “They might 
have poisoned you. They have got your money. Now, 
what? You haven’t got a thing now.” So she come heart¬ 
broken to me. She said, “What can I do now?” I said, 
“There is nothing I can do.” I said, “Why did you let 
this thing go like that?” I always tried to see that she 
would go back and stay with her people, with her relations. 
I said, “They are the ones for you if you don’t trust no¬ 
body.” I even offered her my home, and my daughter said, 
“She can have my room.” And so the next thing, Mrs. 
Stein (indicating Reba Stein) comes over and says, “Don’t 

go there.” because l was ahvavs in her wav. She alwavs 
* * * » 

wanted to fix me. I was always around. I am too honest 
for her, and I am in their way. Q. Now, did you visit her 
at the hospital? A. Yes, I have been there about twice a 
week. Q. And do you know what days of the week that 
was? A. Well, I know that in about say fifteen days be¬ 
fore she died she was in a very low condition, and she 
used to motion to sit down, and, you know, make the mo¬ 
tion. She couldn’t speak any more. She was too weak. 
And really I do not think the woman knew any more about 
herself. Q. How long did you stay there when you 

44 visited there? A. I didn’t stay only about a half an 
hour at a time. Q. Now, do you know what days of 

the week that would be ? A. Well, I always would go around 
the beginning of the week either Monday or Tuesday, and 
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would be there about Thursday. That was the most con- 
venient day to get oft" the work. Q. Now, do you know her 
relation with Ethel Stein ? What relationship, what kin was 
Ethel Stein to Fannie Ecker? A. Her niece. Q. What were 
their relations, I mean about seeing each other, prior to 
1935? A. I think her niece must have been an angel to 
take care of her 22 years and have her there all of the time 
most times. Q. Do you know if at any time they did have 
a quarrel, that is Mrs. Stein and Miss Ecker? A. Well, 
her niece knew her, and she always gave in. She always 
had her way. Q. Didn’t there come a time when there was 
a quarrel? A. She always liked to be the boss around the 
family. She did do that. They showed they had sympathy 
for her, because, you know, she was funny, and she would 
always act as if she was lonesome and had no friends. 
They always had sympathy. Q. Now, did she stay with 
Ethel Stein? A. A long time. That is where I met her. 
About 28 years ago, she stayed with Ethel Stein. And 
wintertime she would work, and Mrs. Stein would save the 
money for her. That, I know. And summertime she 
wouldn’t have a job. She had a maid’s job, and in the 
summertime these rich people would go away, and she 
would stay with Mrs. Stein. Q. Now, did she ever tell you 
why she stopped working? A. Well, it is her mental condi¬ 
tion, she was so old, and I really don’t think that the people 
would take that much any more, feeble minded and weak. 
So that was the only reason. They won’t give her any 
more work. Q. Now, with those two dates in mind, De¬ 
cember 30, 1936, and January 9, 1937, can you tell us ap¬ 
proximately, or can you tell us definitely, in that period of 
time, when you saw her? A. Well, not particularly, because 
I really could not remember. I couldn’t remember the date 
exactly, but they were my only days that I could get 
45 off would be either Monday or Tuesday or Thurs¬ 
day. Q. Did you see her every week, or would you 
skip some weeks? A. Every week twice a week. Q. Now, 
the will was signed on a Thursday, I believe; December 30th 
was Wednesday. It was the last week and the last Wed¬ 
nesday in December. A. In my opinion, that woman would 
not— Q. No; I am asking you can you tell us when was 
the closest date you saw her then? A. Well, I must have 
been there on the next day. I must have been there on 
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Thursday. Before, I must have been there around Tues¬ 
day, and the next day after the will must have been on 
Thursday. Q. Now, can you describe as best you can her 
condition at that time? A. Fifteen days before her death 
she was rather low, and she would hardly know things. 
I tried to tell her things: I couldn’t tell her. I tried to 
tell her and she couldn’t hear. I tried to tell her a few 
words and she couldn’t hear. Q. Did you ever see any of 
the nurses in her room giving her anything while you were 
there? A. Yes. What they did give her—she wouldn’t 
eat. That is all they gave her, you know, a different dose. 
She wouldn’t eat. Court: How do you know what they 
gave her? A. Well, I asked the nurse, and they mentioned 
it to me, but I didn’t know. Court: Did the nurse tell you? 
A. She said it was just to keep up her strength, so I figured 
in my own head that is what it must be. Mr. Halpern: Q. 
Now, Mrs. Rome, you have not been offered anything nor 
promised any reward for testifying in this case by myself 
or my associates or Mrs. Edelschein? A. No, but I have 
been offered by Mrs. Cohen, Mrs. Stein, and Mrs. Salen 
$1,000 if I don’t go as a witness. Q. Did they themselves 
personally, or who offered it to you? A. No, they had a 
representative. Mr. Stein (Sam Stein, husband of Reba 
Stein, a caveatee) had a representative who offered me 
$1,000 if I don’t come up here and tell the truth. Q. How 
do you know that? I mean, can you describe the circum¬ 
stances, when it was, where it was, and how it was? A. 

He told me over the ’phone, he said—I don’t want 
46 this thing to go to the court, it would have to happen. 

I was ashamed to go; I didn’t want to go to the court, 
and he said, “Now, if you keep out of it, $1,000 for you, 
and just stay out of the case.” I said, “Well, the truth 
has got to come out, regardless of money. I don’t care for 
it.” Q. When did that occur? A. That has been about a 
year ago. Q. Now, did she at any time when you were 
visiting her at the hospital tell you about a will? A. She 
never wanted to hear about the will. Q. Now, did you ever 
ask her about making a will. A. Well, I didn’t, because I 
don’t know anything about a will. Q. Do you know ap¬ 
proximately, or, rather, did Miss Ecker ever tell you how 
much she was earning when she was working, that is prior 
to three or four years ago? A. I know that the checks have 
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been deposited as she earned them, because she used to get 
her food where she worked, and she might have had about 
$10. I think she told me she got that for expense, and the 
rest she used to deposit. Now, whether she deposited every 
month, I don’t know. Q. Did you ever see Rebecca Stein 
or Sarah Cohen or Minnie Salen at the hospital? A. Not at 
the hospital. 

Cross-examination. 

I was a lifelong friend of Miss Fannie Ecker, and she 
lived most of her life with Ethel Stein. She only lived 
with the people she worked for in the winter time until she 
was sick, but then she used to take days off, like she would 
when the people would go away for a trip. Ethel Stein and 
I are good friends, I am a good friend with everybody. 

Q. Do you know how much money she had when she died? 
A. When she died, she had $5,000. She told me at that 
time. When she told me Mrs. Cohen stole—that is the 
expression she used—stole the money on the book, then 
she told me how much money she had. Q. Now, did Mrs. 
Cohen always represent her with her bank affairs? A. No, 
she didn’t. Q. Who else represented her? A. Mrs. Stein 
(Ethel, a caveator), did that I know. Q. Mrs. Stein, and 
did Mrs. Stein handle her affairs carefully to your knowl¬ 
edge? A. Well, I presume she did. She trusted her. That 
was their business. They were relations, and I didn’t butt 
in that. 

47 My daughter, Berger, testified yesterday. I didn’t 
discuss with her what I was going to testify at this 
trial. I didn’t talk to her. We are in business. I have not 
talked with my daughter anything about it. Ethel Stein 
stopped signing checks for Miss Ecker at the time she 
went away. They had a quarrel. That was about four 
years ago, maybe, approximately. I couldn’t give the exact 
time. It is four or five; I don’t know; three or four. Fan¬ 
nie Ecker told me about two years ago before she died 
that she had about $5,000. I didn’t know before because I 
didn’t ask her. 

Q. And about the time she stole this apple, did you tell 
her that was wrong? A. I did not tell her a thing. Q. 
You did not think that she was stealing the apple because 
she did not have the money to buy it? A. She didn’t need 
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it, it was her mental condition. Q. How long has this sad 
condition of her mind been in existence? A. Ever since I re¬ 
member. I didn’t think she was quite so well, but when she 
got worse, she grew worse and worse all the time; that is, 
she suffered. She was afraid to say something about Mrs. 
Cohen, and then it worried her; it might be if that would 
not have happened she would have been alive today. Q. 
When Mrs. Stein was representing her, was she still in that 
bad condition? A. That is why she had to give in. Any¬ 
thing she wanted she gave in to. Q. You think she has 
always been a little weak in the head? A. Absolutely. Q. 
And did you think that she was competent to attend to her 
business affairs? A. Well, people say— Q. You can an¬ 
swer that yes or no. A. Well, I don’t know*. Q. Was she 
competent to attend to her financial affairs in business? A. 
No. Q. She was not? You borrowed $1,000 from her didn’t 
you? A. One time. 

The witness stated that it was her signature which was 
on the document and it was marked as Caveatees’ Exhibit 
No. 2 for identification, Deed of Trust on Lot 62, Square 
859. Fannie Ecker loaned me this $1,000 on the 15th of 
July, 1933. She was in Washington. 

48 Q. Did you go to the bank with her to get the 
money? A. No. W 7 e -went to a lawyer. Q. Who gave 
you the money? A. Well, she gave Mr. Stein the authority 
to—you see, I knew Mrs. Stein handled her affairs, and I 
asked them if it is all right if she lends me the money. So 
she said it is all right if she wants to lend me the money. 
And Mr. Stein went to a lawyer and made the deed for 
her security, and gave me the money. Q. This is the re¬ 
sult of it— Court: The question was, wiio gave you the 
money, and where you got it. A. She did; she did, prac¬ 
tically. Court: Not “practically”; you know whether I 
hand you a book, or whether he hands you a book. WTio 
gave you the money and how was it given to you ? A. She 
asked Mr. Stein to give me the money. Mr. Hill: Q. Mrs. 
Stein gave you the money? A. No; Mr. Stein. Q. That is 
her husband? A. Yes. Q. Did you go with her to the bank 
and draw- this money out? A. No. We went to a lawyer. 
Court: Did you go to the bank or to a lawyer? A. From 
the lawyer’s office. Mr. Hill: Q. From the lawyer’s office. 
And after you borrowed this money, did Miss Ecker ever 
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ask you to pay it back? A. Well, she bad— Q. You can 
answer that yes or no. A. Well, I don’t know what to an¬ 
swer you, because just about before she died she said I 
had been so good to her she wanted to give me that money 
as a gift. That is all I can say, handed me a note. Q. She 
handed you a note? A. Yes, sir, at the house. Q. Have you 
got the note now? A. I might have it. I would have to 
look for it. Q. Did she ever ask you to pay this debt back? 
A. No, she said she still give me that as a gift. Q. She gave 
you that? A. Yes. Q. What date is this? A. About two 
years ago; it might be three years before this summer. Q. 
That is when she made it, when she was well? A. When 
she was well. Q. You say when she was well? A. Yes. Q. 
I thought you said she had been sick all of the time ? A. I 
didn’t say she had been sick all of the time. She was off in 
her mind, but physically she wasn’t sick. Q. If she 
49 was off in her mind, you -were still willing to take 
her money, weren’t you? A. After all, she wasn’t 
no baby. People are all right, hut yet again they are not 
altogether right That is why I asked her niece. Q. Her 
niece? Who? A. Her niece, Mrs. Stein, if it is all right 
for her to lend me the $1,000. I didn’t get the money from 
her. Q. I thought you said you borrowed the money from 
Miss Ecker and she said it was all right. Now you have 
changed it. A. Pardon me. I didn’t change it. I asked 
Mrs. Stein and her husband, her niece and nephew, if it 
was all right, and they said yes, it was all right so far as 
they were concerned to borrow the money providing I gave 
her security. 

I gave her a deed of trust on a piece of commercial prop¬ 
erty, Lot 62, Square No. 859, 607 H Street, N. E. This 
property was encumbered by a building and loan associa¬ 
tion in the sum of about $5,000. This property is worth 
$15,000 and it would rent for about $150 a month. 

Q. At that time, you say Miss Ecker weighed 75 pounds ? 
A. That was before she died. Q. How long before she 
died? A. Well, counting from the time she was sick, she 
must have been sick about six weeks or two months, isn’t 
it, maybe a little over; I can’t tell you exact, but after— 
I mean before she died she weighed that much. Q. How 
long before she died? A. How long before she died? Well, 
when she was at the hospital she was very tiny. 
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Q. You say you offered her a room in your home? A. I 
did. Q. When was that? A. It was two summers ago, 
when she was living. Q. Where "was she living, and who 
with, tw’o summers ago? A. She was living with Mrs. Klug. 
Q. Mrs. Klug? A. Yes, at 916. Q. And did you know how 
much room and board she was paying there? A. I know; 
I don’t remember exactly. Q. What did she tell you was 
the reason for not coming to room with you? A. She told 
me Reba Stein said not to come to my house. The inference 
there would be not to come to my house. Q. Did you ever 
call a doctor for her when she was sick? A. No, I 
50 didn’t, because I suggested to her a sanitarium would 
be best. Q. Now, this trust is dated in 1933, and the 
note bore interest. Did you ever pay her any interest on 
this note? A. I did, absolutely. Q. When did you pay 
her? A. Well, she come down when she wasn’t wrorking, 
and she w'ould tell me she didn’t have any money, and that 
she didn’t want no check, she said, because she can’t 
cash it. She wants the cash. I used to give her money. Q. 
Hovr much did you ever give her, all told. A. well, I gave 
her as much as the interest for $1,000. She said, well, now, 
if she wrants a little over next time, “you pay me less”. Q. 
Could you give any date when you paid her any sum of 
money? A. No, because she used to come down. Q. To the 
house? A. Yes. Q. What time of the day would that be? 
A. W^ell, she w’as always there in the afternoon. Q. In the 
afternoon? A. Yes. Q. And you w’ould be there? A. Yes. 
Q. Do you know how long ago she stopped working, the 
exact date or time? A. Well, she didn’t w r ork for four 
years, I know’. Q. For four years back? A. Four years, 
yes. Q. And you knew she needed money, didn’t you? A. 
I did. And she would come down and say she wanted her 
money, and I w r ould give her some. Q. And you had been 
a very good friend of hers? A. Always. Q. You knew 
somebody w’as trying to take her money aw r ay from her? 
A. I did. I even took her to the Aged Home and begged 
them to take her in. Q. She didn’t let Mrs. Stein go be¬ 
cause she loaned this money to you? A. She did. 

Q. Did you ever get any receipts from Miss Ecker for 
this money you paid her? A. No, I didn’t, because she 
couldn’t read nor write. What good was the receipt; I 
mean, they would have been good to me, but they weren’t 



BERNARD ECKER, ET AL. VS. GILBERT L. POTTS, ET AL. 45 


any good to her, as she couldn’t read nor write. Q. That 
is the only reason you did not give her receipts? A. No. 
It was supposed to be friendship. Q. You think it was 
supposed to be friendship and not pay her back? A. How 
do you know I didn’t pay it back? Q. You said you 
51 didn’t pay it back. A. She told me I could keep that 
for a remembrance. Q. Where did you pay this 
money to her, the interest you have referred to, in your 
home or her home? A. Well, at different times, when she 
would have a little cold, or something, I would go over to 
see her, and I would pay her there. Q. You would pay 
sometimes at her house? A. Or she would come to my 
house. Q. You paid at both places? A. Yes. Q. Would 
there ever be anyone else present when you would give her 
this money? A. Quite a number of people. Q. Who was 
present on any occasion when you paid her money? A. 
Like Mrs. Klug, she saw that I gave her money; she can 
tell you that. And at most, I would either go into her room 
or— Q. Wliere did Mrs. Ecker live before she moved to 
916 Seventh Street? A. She lived on Holbrook Street. Q. 
Where? A. On Irving Street. Irving Street, I think, now. 
Q. Did you ever take any money to her at that address? 
A. I did. Over there, she would take me upstairs to her 
room, and there wouldn’t be anybody around. Q. Nobody 
there? A. No. Q. And about what time was that? How long 
ago A. Well, about a year. I think a year and four months 
she lived with Mrs. .Klug. And before that she lived in a 
house. I forget the lady’s name where she lived. Q. And 
how long after you borrowed this money before you started 
paying interest on it? A. Right then. Q. Right immedi¬ 
ately? A. Right then immediately, because, after all, it was 
Mrs. Stein’s aunt, and they looked after her accounts and 
saw that everything was paid. Q. W 7 ho looked after her 
accounts? A. Mrs. Stein. Q. She lost her job some time 
ago, didn’t she? (S. 121) A. No—I mean Mrs. Ethel 
Stein. That is the lady sitting over there (indicating). Q. 
You have testified that Ethel Stein withdrew money for 
Mrs. Ecker? A. I don’t know anything about their affairs. 
I don’t know whether she withdrew money, or she did not. 
Q. You said she looked after her accounts? A. I said she 
looked after her accounts, but whether she withdrew or 
didn’t, I don’t know. Q. Didn’t you tell us they fell out 
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with each other and she quit looking after her affairs? A. 
No; because Mrs. Stein went to Atlantic City and did not 

take her. That was the only reason why they fell 
52 out. Q. Did Mrs. Ecker speak English all right? A. 

With a very broken accent. She could speak. Q. You 
could understand her all right? A. Yes, you could under¬ 
stand her, but not fluently. If a person can’t read nor 
write, they can’t express words like others that go to 
school. Q. When you talked to her about borrowing this 
money, did you speak to her in English? A. Of course I 
did. Q. And she understood what you wanted? A. Oh, 
yes. Q. Did you ever hear her speak in any other languages 
than English? A. She could speak German a little. 

Re-direct examination. 

Mrs. Ecker was stocky all her life. She began to lose 
weight after she stopped work. She couldn’t get a job 
any more, then she commenced to be very, very nervous. 
That spring in April, of 1936, she suddenly became sick. 
She weighed about 75 pounds before she went to the hospi¬ 
tal. When she got sick, she was away with Mrs. Cohen. 
That summer she got worse and worse. 

Thereupon to maintain further the issues on their part 
joined, the caveators called as their witness, Mrs. Herminia 
Edelschein, who testified as follows: I live at 3109 North¬ 
hampton Street, and my family name was Herminia Ecker. 
Fannie Ecker was an aunt, mv father’s sister. I saw Fan- 
nie Ecker at the hospital twice a week, that is, Mondays 
and Thursdays. Those were the only days I had the maid, 
and the only time I could get out and leave the children. I 
have two children, ages eight and six. 

Q. Now, can you describe the physical condition and 
mental condition of Fannie Ecker when you first saw her, 
and when was that? A. It was in October, the first time 
I heard she was sick. I went to see her and she was very 
ill, and I talked to her. The most of the time she didn’t 
know I was talking to her. She had trouble with her 
hearing. She had trouble with her breathing, and I just 
sat with her. I haven’t talked with her the first time. The 
second time I went, I find her in the same condition, and 
I asked her if she wants me to read to her in passing the 
time in bed. She pointed to her ears, that she couldn’t 
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hear very well, and not to bother her. On several occasions 
the nurses came in, where they put drops in her ears to 
ease her pain. Often I asked her if she would like to have 
something brought to her, and she said she could not even 
swallow liquids. There were no weeks I missed seeing 
her. I always saw her twice a week. (S. 127) 

53 Q. What was her condition, if you remember, the 
last week in December? Can you fix that week? A. 
Yes, that is when— Q. I asked you to fix that week. Court: 
Christmas week, I suppose. Mr. Halpern: Yes. A. Yes. 
Because she asked me to read some Christmas cards she 
received. I read them to her, but several times I had to 
read the names right close to her ears, who was the names 
she had received the cards from. 

I spoke Hungarian. Yiddish is not spoken in my home. 
Sarah or Sadie is not a Hungarian name, but Serena is. 
I think Fannie Ecker spoke a little Jewish. I never spoke 
Jewish to her. I couldn’t tell you positively how well she 
spoke it. She knew some German. Our family in Hun¬ 
gary do not speak Yiddish. 

Q. Now, in Christmas week, can you give us, with some 
particularity, or the greatest particularity you are able to 
at this time, as to her appearance, and everything else you 
can possibly remember at this time? A. The only thing 
I can tell, she was very drowsy, most of the time her eyes 
closed. She was just beyond her sense. Q. What was that 
last word? A. Beyond her sense. She didn’t notice any¬ 
body around the room, people going in and out, she didn’t 
notice it. Q. How long would you stay when she came to 
see her? A. From 10:00 to 12:00. Q. Did you converse 
with her? A. Very little. Q. Was she able to recognize 
you? A. I think she did. She knew who I was. And the 
last week when I seen her she hardly spoke. Q. Did Fannie 
Ecker ever discuss a will with you? A. No, she never 
have. (S. 129) 

I have some living brothers and sisters in Hungary. 
Joseph Ecker is 42, Adolph is 38, Andor, 36, and Sandor. 
I have a brother and sister in South America. My sister’s 
name is Gross. Another brother died on July 17th, 1937. I 
don’t know how long Fannie Ecker has been in this coun¬ 
try. I -wasn’t born at that time, but I know approximately 
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her age because she was two years older than my father, 
and he died when he was 73. 

54 Q. Now, did she, at any time when you were visit¬ 
ing at the hospital, discuss Minnie Salen, Sarah 

Cohen, or Reba Stein? A. No, except once, when I was 
there, she was introducing one of them to me. Q. Who was 
introducing? A. Mrs. Cohen. Q. Who introduced you? 
A. My aunt told me this lady was Mrs. Cohen. Q. Did you 
at any time in the hospital discuss any financial affairs 
with vour aunt? A. Yes, one time. Q. When was that? A. 
Shortly after I knew that she was sick I went to see her, 
I believe the second week— Court: Now, give us the 
date of that, will you? A. I believe November, the first 
part of November. Court: When did you go there, the 
11th of November? Mr. Halpern: You mean when— 
Court When did she go to the hospital, the deceased? 
Witness: The following week after she was sick in the 
hospital. I couldn’t remember any date. Mr. Helpern: 
Q. And what was the discussion about? A. I asked her if 
she had any money to pay for the hospital, and also for the 
nurses, because I was glad to help her any way I can. She 
says she has money. I said, “I am glad to hear it,” but 
which I heard it wasn’t in her name, it was in a joint ac¬ 
count. So I say, why does she give up her money belong¬ 
ing to her? She says, “that is true,” the money is in her 
own name, and only in her own name, and no other name 
appeared in her bank book. (S. 131) 

Cross-examination. 

I was born April 4th, 1902. I am 36 years of age. I came 
to this country 17 years ago, in 1921. My aunt came to 
this country before I was born. I kept in touch with Fan¬ 
nie Ecker, after she came to this country. I could not be¬ 
fore. My people in the old country did write and she wrote 
to them. Miss Fannie Ecker brought me to this countrv. 
I did not live with her for the reason that she was em¬ 
ployed as a housekeeper. She lived where she worked and 
had no room for me. She always lived where she 

55 worked. I first saw her when she was ill in October 
in the hospital. It was about three o’clock in the 

afternoon. Mrs. Cohen was present. I next saw her three 
days later in the morning at ten o’clock. I don’t know 
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what day. I continued to see her every week in October, 
November and during December. When she talked to me 
about those Christmas cards, she didn’t show them to me, 
but she pointed to the drawer, that I should get them out. 
The cards were from this country, no cards from the Old 
Country. 

Q. You testified your aunt could not swallow liquids? A. 
Yes. Q. When was that, what month? A. That was in 
December. Q. In December. What time in December? A. 
Towards the first part of December. Q. Did you ever see 
her swallow anything, or eat, while you were at the hospi¬ 
tal? A. I have been there on several occasions where the 
food was brought to her and was taken out without being- 
touched. Q. She couldn’t eat? A. No, she could not. 

I told Miss Ecker about my father’s death in the Old 
Country. That is the first time she knew it. I don’t know 
if she brought Ethel Stein to this country. I told her the 
second time I saw her of my father’s death in the Old 
Country. My father died two years ago. (S. 136) 

Q. On this occasion when you discussed finances with 
Miss Ecker in the hospital— A. I beg your pardon. I 
didn’t. Q. On the date you discussed finances with her in 
the hospital— A. Yes. Q. Did you offer to reimburse her 
for the money she advanced to you? A. No, I didn’t ask 
her that. I told her I would be glad to do anything I could 
for her. Q. Did you ask how much money she had then? 
A. No, I didn’t ask her how much money she had then. I 
asked her if she had enough to pay her bills. Q. You were 
speaking to her in English? A. Only in English. Q. She 
understood everything you said to her? A. I hope so. Most 
of the time she nodded with her head when I talked to 
her. Q. Was that a habit? The Court: She did not 
56 nod her head when she told you she had enough 
money to pay her expenses? A. No; but most of the 
time she nodded her head. By Mr. Hill: Q. Could she 
read and write? A. No, she could not. 

Re-direct examination. 

My family religion is Jewish and so was Fannie Ecker. 
The cards she received were, most of them, from gentile 
friends. 
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Thereupon to maintain further the issues on their part 
joined, the caveators again called as a witness, Ethel Stein, 
who testified as follows: My name is Ethel Stein. My 
family name was Ecker and Fannie Ecker was my aunt. 
My father was her brother. He is not the same brother, 
or the father of Mrs. Edelseliein. My husband’s name is 
Abe Stein. I am related to Reba Stein through marriage. 
My husband and her husband are brothers. Minnie Salen 
and Reba Stein are sisters, and Sarah Cohen is their sister- 
in-law, their brother’s wife. Reba Stein and I both mar¬ 
ried brothers. Reba Stein and Minnie Salen are sisters. 
Sarah Cohen is their sister-in-law. I live now at 2719-14th 
Street, N. W., and I used to live at 1526-6th Street, N. W. 
I first saw Fannie Ecker in this country 29 years ago on 
the first day I arrived. 

Q. And what were your relations with her, the state of 
feeling between you and her, until the middle of 1935. A. 
We were very good friends, she was with me practically 
all of the time. Just as soon as I got married, she would 
come and stay with me for a year, or sometimes six 
months. When she would lose her job she was always in 
my home. Even when she would work, plenty of times, in 
summer she would come and stay with me. She would be 
with me practically every day. Q. Now, did there come a 
time when you opened an account for Fannie Ecker at the 
Perpetual Building and Loan Association? A. Well, that 
was about two years after I got married, about 24 years 
ago. She didn’t have a cent before that. And I told her, 
“You have to save a little money, I don’t care if 
57 you just put away $5 a month, something like that, 
but you have to start a little saving.” So she told 
mo she never opened a savings account because she couldn’t 
sign her name, and was ashamed to go to the bank and 
tell them she couldn’t sign her name. I said, “I will take 
you.” And I took her to the bank and gave her my address, 
as she never had a steady joty and no permanent address. 
That is why, every month, I made her put away approxi¬ 
mately all her salary. That is how at that time she accumu¬ 
lated maybe $7,000. Q. Now, how did you start that account, 
I mean, what name did you sign? A. Fannie Ecker. Q. 
Did you sign your name also on that card? A. Just her 
name and her address. (S. 141) Q. When you made a de- 
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posit, did Fannie Ecker go with you? A. Yes, always. 
She would meet me at my home, and she would get paid 
by check, and I would go down and sign it and she would 
leave it in the bank. She would leave out maybe $15 or $20 
dollars for expenses, and I would hand it over to her. Q. 
Did you ever make any withdrawals on this account with¬ 
out Mrs. Ecker? A. No, never. Sometimes even her in¬ 
terest was not touched. Q. Now, approximately, what did 
she receive as salary in the years that you knew her? A. 
Well, she worked eight years for Speaker Gillett. He was 
Speaker of the House at that time. And she got $85 a 
month. Mr. Hill: Q. How much? A. $85 a month, for 
eight years. Mr. Halpern: Q. Do you know approximately 
when that was, approximately what years was that? A. 
Oh, that was about 18 years ago. Court: What was she, 
a housekeeper or what? A. She was the cook there. Court: 
A cook? A. Yes. Mr. Halpern: Q. Now, do you remem¬ 
ber at this time how much of that she banked? Did you 
bank any of that? A. Yes, I did. Well, she put away $60 
every month. Q. Now, any other periods of time 
58 how much salary did she receive? A. When she 
stopped working there she worked on Massachusetts 
Avenue at a family by the name of Davis. He is an am¬ 
bassador now to a foreign country. And she got $90 a 
month. And I believe she stayed there one year. Q. And 
did you bank any money for her at that time ? A. Oh, yes. 
She always got it and I would go to the bank and deposit 
it with her, and maybe at such time she put away a little 
more, but I don’t exactly remember now. Q. What about 
1930, to be specific the years 1930 to 1933, do you remem¬ 
ber how much money she was making, and where, and how 
much she was depositing? A. She worked for Speaker Gil¬ 
lette, and then worked in another place about six months 
I believe, and only got $60. And after that she did not work 
any more. I don’t know if it was in 1932 or 1933. Q. You 
have heard some mention made of this $1,000 loaned to 
Mrs. Rome in 1933. Can you explain that transaction? A. 
Why, she went over to Mrs. Rome’s, and Mrs. Rome said 
she wanted to enlarge her business if she can borrow $1,000. 
Well, she was a little easy-going and she said “Well, I will 
lend you this $1,000.” Then she asked me and she got my 
husband, and without him she wouldn’t do anything, and 
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my husband said, “If you promise Her it is all right, and we 
will protect you.” He went to the lawyer and had the 
papers drawn up. I don’t know if it was a second or a 
third trust; I don’t know about that business. Q. Do you 
know whether or not Mrs. Rome paid her interest in 1933 or 
1934? A. Oh, yes, she paid it up until the time she died. 
If she wouldn’t it would have been just too bad. She was 
right there just on the time. Q. Now, can you give us the 
details of this estrangement or disagreement you had with 
Mrs. Fannie Ecker in 1935? A. Well, I never had any dis¬ 
agreement with her. She had been in my home since the 
day I got married, and wherever we went she was always 
with us, at shows, on Sundays, on holidays, and always, 
but I went away for just one week and I didn’t took her with 
me, and when I came back she came over home and 
59 she was up in the air. She was an elderly lady and 
I had the greatest respect for her. And she went 
over to these three ladies right away, and they got the bank 
book away, and that was the end of it. I just thought I 
had enough. Q. When you say those three ladies, you 
mean these ladies sitting there (indicating) ? A. Yes. They 
got her bank book away, and they had influence, over her. 
They taken practically everything away from her. Q. Do 
you know the age of Fannie Ecker? A. Well, the way I 
happen to know her age is when my oldest brother was 
born. A. When my oldest brother was born my brother 
would have been born that was 49 years in May, and she 
came to this country and she left for this country the next 
day, and that was 49 years in May. And she was 26 years 
old when she came to this country. The Court: Is there any 
question that the woman was between 74, 75, and 76 years 
old? Mr. Hill: No indeed. By Mr. Halpern: Q. Now, 
do you have brothers and sisters in Europe? A. I have three 
brothers. Q. What are their names? A. The oldest one is 
Jeno, David is the second one, and the third one is Lhos. 
Q. That is Hungary? A. Hungary, yes. Q. Now, did she 
know of those brothers of yours? A. Oh, yes, she used to 
send money while she was working for my younger brother 
because he had been sick ever since childhood. Every month 
she would give me $5 to send to this boy. Q. WTiat was his 
name? A. Lhos, the youngest one. Q. She knew him by 
name? A. Oh, yes, sir. He used to write her. I would 
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read the letter to her. Q. Did she correspond with your 
relatives in Europe? A. With my father, yes. Q. Who 
wrote those letters for her? A. I did. Q. And they were 
written in what language? A. Hungarian. Q. What lan¬ 
guage did Fannie Ecker speak? A. She spoke Hungarian 
and she spoke some German, too, and English. Q. Did she 
know Yiddish? A. No. Q. Now, I ask you whether or not 
Sadie or Sarah is a Hungarian name? A. Well, I never 
heard of Sadie in Hungary, not until I came to this coun¬ 
try. It is Serena. Q. Is there any Hungarian name 
60 of Sarah? A. No; no. Q. Now, Serena Goodman is 
your aunt, is she not? A. Yes, she is. Q. And she 
was born in Hungary? A. Yes. Q. Now, how did Fannie 
Ecker visit you? Did she ask to stay at your home when 
she was off, or I mean how was that visiting or staying at 
your home? A. Well, whenever she wasn’t working she 
would come and stay with me. Towards the end, about 
1931, then I haven’t had a spare room for her, so we rented 
the room, and she would come right in the morning and 
spend the whole day with me. She would get her meals with 
me. Q. Did you charge her for that? A. No, I did not. Q. 
Did she at any time pay you for any room or board? A. 
No, never; no indeed. I wouldn’t take anything from her. 
Q. When did Miss Fannie Ecker stop working, if you know? 
A. Around 1933 I think. Q. Did she give you any reason 
why she stopped? A. On account of her age. She was 
getting too old to work anyhow. Q. Did Miss Fannie Ecker 
ever tell you about her age? A. No, she did not. She was 
a single girl, and she didn’t want anybody to know just how 
old she was. Q. Now, did you know anything about a with¬ 
drawal or the closing of the account in the Perpetual Bank 
on October 16, 1935? A. No. I gave her her book around 
1934, and after that I didn’t know anything about it. Q. 
Did you ever learn about any withdrawal from that ac¬ 
count? A. No, I did not. Q. Now, when you were making 
these deposits for Fannie Ecker in all these years to 1934, 
who kept the bank book? A. I did. (S. 148) 

Cross-examination. 

Q. When did you come to this country? A. Twenty-nine 
years ago. It was 29 years ago September the 14th. Q. 
Fannie Ecker paid your way here, did she not. A. No, she 
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did not. Q. She did not? A. She didn’t have anything at 
that time. Q. You continued handling her affairs and 

61 she stayed at your house when she was out of work 
until what date? A. Oh, yes, I did until about 1934. 

Q. About 1934? A. Yes. Q. And then did you stop being 
friends? A. No. She -was to come back to my home. She 
was coming now and then and I would see her on the street. 
Q. Did you visit her after 1934? A. Yes, I did visit her on 
Irving Street. Q. When was that? A. Oh, around 1935, or 
something like that. Q. Did you visit her at the hospital? 
A. No, I did not. Q. According to your former testimony 
Fannie Ecker had been away from the old country about 
49 years, is that correct? A. Yes; yes. Q. And during 
that time did she ever return to visit the old country? A. 
No, she never did. Q. And how many times did you -write 
letters for her to the old country all of the time you were 
with her ? A. Oh, yes, about once a month. Q. About once 
a month? A. Yes. Q. And whom would she write to? A. 
My father. Q. Your father? A. Yes. Q. Now, Mrs. Stein, 
I show you Caveator’s Exhibit No. 9, two withdrawal cer¬ 
tificates from the Perpetual Building & Loan Association, 
the first one for $1,000, Did you sign that? Did you sign 
the name of “Fannie Ecker” to that withdrawal? A. When 
was that? Q. August 1, 1931. A. Yes, sir. That is mine. 
Q. What did you do with that money? A. With the $1,000 
bought shares with it. They belonged to an association 
and, therefore, it does not exist any more. It has been paid 
out of that. It is just as if it was a loan. She invested that 
in that stock, that $1,000. Q. I will draw your attention to 
this second check of $562. Did you withdraw that money? 
A. What date was that? Q. September, 1931. A. Yes, that 
is my signature. I don’t have to answer it. If I did it -was 
for her, for her own use. I don’t have to go back from 
1935. Your Honor says not to go back further than 1935. 
Q. Did you sign that check? A. Yes, I did. That is my 
signature. Q. Did you get the money from the bank? A. 
Yes. Q. What did you do with the money? A. She had it. 
It was not for my use. She went every time we drawed 
it. Q. Do you know what she used that for? A. No. Q. 
Where did you give here that money? A. Where did 

62 I give it to her? Q. Yes. A. I gave it to her at the 
bank. Q. You always gave it to her? A. Yes. Q. 
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Did she tell you what she wanted with that $1,000 f A. She 
did not tell me when I gave it to her. Q. I am asking you 
if she said what she wanted it for. A. Yes. Q. And you 
gave it to her? A. Yes. It was mine. It w r as her money 
to do as she pleased. Q. From the Building Association 
did you go back home with her? A. That was in 1931, seven 
years ago. How could I remember w’hat I did. Q. You 
don’t remember? A. No. Q. Now, there came a time when 
you loaned some money to Mrs. Borne, did you not, on ac¬ 
count of Miss Ecker? A. Yes; Miss Ecker gave her $1,000. 

Q. And who had Mrs. Borne secured this loan from, you or 
Miss Ecker? A. From Miss Ecker. Q. She first talked to 
her about it? A. Oh, yes. Q. And Miss Ecker told you it 
was all right? A. She said she promised them and she 
wants to give them $1,000 on loan. It was her money. I 
said, “If you promised her it is up to you.” Q. And you got 
the money? A. Yes. Q. Out of the bank? A. Yes. Q. And 
you gave it to Mrs. Borne? A. Yes. I didn’t give it to Mrs. 
Borne. Q. To w T ho ? A. I gave it to her. Q. Gave it to who ? 

A. To Miss Ecker. Q. Did she turn it over to Mrs. Borne in 
your presence? A. That I don’t know. I wasn’t there. Q. 

You were not there? A. No, I was not there. Q. Now, you 
say that Mrs. Borne was paying that interest right up until 
she died. How did you know that? A. The reason I know 
it that she w*as paying her interest was because she w r ould 
always come and tell me and go over there while she was 
coming to my home and collect interest. She would always 
get it. Q. You did not see her make the payments, though? 

A. No. She would tell me she got the money. Q. You went 
with her to get the money? A. No, I did not. Q. Always 
when she would make these payments and she would come 
to your house and tell you she was getting them? A. Yes, 
she come to my house every day. Q. Did she have any re¬ 
ceipts to show you she was receiving this money? A. No; 
she didn’t need any. Q. And what was the last date that 
you and Miss Ecker were friendly? A. I can’t re- 
63 member. Q. What was the date she took the bank 
book from you? A. By the way, that was in—that 
was in the month—It must have been either in October or 
November, about four years ago, something like that. Q. 

Four years ago? A. Yes, something like that. Q. And 
where did she ask you for the bankbook? A. Oh, she came 
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to my home. Q. Came to your home? A. Yes. Q. Was any¬ 
one with her? A. No. Q. What did she say when she got 
there? A. What did she say? Q. Yes, what did she say. A. 
She just come in and said she would like to have the book, 
the bank book. I said, “Here it is”. I handed it to her. Q. 
Did she tell why she wanted it back? A. No. It was hers, 
and I gave it to her. I told her all of the time I would much 
rather she would have the book. She said she wanted to 
keep it where I am staying, and that is why I kept it for her. 
Q. Did you ever have any argument with her about drawing 
her funds or money? A. No; I never took any of her money. 
I never had any argument with her. We always got along 
lovely for 23 years. In fact I looked after her better than 
I would have my own mother. Q. On this trip to Atlantic 
City when you did not take her along had you been in the 
habit of taking her along? A. Always. If I did not then 
she used to go with my husband every year. Q. When she 
went did you pay her expenses? A. No. She paid her own 
expenses. Q. Why didn’t you take her on this occasion? A. 
Just because I wasn’t feeling well. And if I would tell her 
I was going down town alone she would insist on going with 
me. So I didn’t told her, and I thought she would be all 
right when I came back, as I had been taking her all those 
years for 23 years. Q. How many times did you take her 
to Atlantic City though? A. I don’t remember how many 
times? Q. More than once? A. When I wouldn’t my hus¬ 
band used to take her every year. Q. Your husband took 
her every year? A. Yes; because we both could not go 
away at the same time, because when my husband goes I 
stay at home. Q. You referred to getting the bank book 
from her and you said it was these three ladies here 
64 (indicating). How did you know that? A. She took 
it there and she told me she was going to take it, say¬ 
ing I have her bank book, and never even her interest never 
touched, I don’t know, she was saying about the previous 
time about the bank book, and I said “Go ahead and take it 
to her.” Q. All right. When did that conversation take 
place? A. That was the same time of that conversation 
that I told her in November. Q. On the same day that you 
gave the book back to her she gave the book to Mrs. Cohen? 
A. I don’t know where she was going to take it. Q. You were 
not very friendly with her after that, were you? A. She 
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was coming into my home quite often, but we never dis¬ 
cussed money after that. Q. She herself told you that these 
three ladies took the bank book from her, is that right? A. 
Well, that I don’t remember. Q. I could not hear. A. I 
don’t remember now whether she said they took it. Q. You 
testified about them getting the book away. A. She said she 
was getting more interest on her money, and I said, “Here 
it is, you can show it to her”. Q. No; you do not under¬ 
stand. I want to know who told you these three ladies got 
the bank book away from Miss Ecker. A. I vras speaking to 
her w’hen she gave them the bank book. Q. I understood on 
direct you testified that some of these ladies got her bank 
book away from her. A. Mrs. Hurst, a friend of hers told 
me. Q. Miss Ecker did not? A. Mrs. Hurst before she died 
told me. Q. When did she tell you that? A. About a week 
before she died. She said that she saw the bank book and 
it is in Sadie Cohen’s name. Q. I thought you testified on 
direct that you gave the bank book in 1934 and you know 
nothing about it since. A. No to * * * Q. Do you want to 
change your testimony. A. Not until this lady told me 
about a week before she died she saw the bank book. Q. 
You did not think about that on your previous testimony? 
A. I myself haven’t see it after I had given it to her. Q. 
What is this lady’s full name who told you about it? A. 
Mrs. Hurst (spelling). Q. Where does she live? A. She 
lives on Gallatin Street. Mr. Halpern: I will give 
63 you that address if you want it. It is 1314 Gallatin. 

Mr. Hill: You are not testifying. Q. Did Miss Ecker 
ever say anything about repayment of this $1,000 loan from 
these borrowers? A. She has given that to her, and she 
needn’t make—Q. No; no. I asked you—A. Did she— Q.— 
no. Did she ever make demand on them for payment to 
your knowledge? A. No. Q. When did she give it to them? 
A. I don’t know just how many years ago; around five years. 
Q. How long ago? A. Something like five years. Q. That 
would be in 1933, would it not? A. It would be. I don’t 
quite remember. It must have been something around 
there? Q. How do you know she gave it to them? A. I 
know it. Q. Did she tell you? A. Sure. My husband had 
the papers made out for her. Q. He did? A. Sure. Q. As 
soon as your husband had the papers made out, she gave 
the loan to the borrowers, is that right ? A. Yes. Q. About 
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five years ago? A. Yes. Q. If she gave them the loan why 
do you think that they would be making interest payments 
all these years? A. Why if what? Q. Why vrere interest 
payments being made if she had given them the loan? You 
said she came by all the time telling you they were paying 
interest? A. Yes, paying interest. Q. If Fannie Ecker 
gave them the loan why were they paying interest on it? A. 
I don’t know. Mr. Halpern: And no one else does. Mr. 
Hill: Just a minute. You are not testifying. Court: She 
used the expression “gave them the loan” meaning making 
a loan, didn’t she? A. Yes. I didn’t understand what he 
meant. Q. Did you mean Fannie Ecker cancelled the loan 
by making a gift to these people? A. I did—Q. You can 
answer that yes or no. A. Yes. Q. When did she give the 
money to them? Court: Do you understand she gave the 
money or loaned it? A. She loaned it. Mr. Hill: That is 
right. Mr. Hill: Q. Fannie Ecker loaned them the money? 
A. Yes. Q. Then did there come a time when she gave them 
the money? A. When Fannie Ecker got sick. Q. Where 
was she when she gave the loan to them? A. W’here 
66 was what ? (S. 159) Q. Where was she ? A. I wasn’t 
in her presence. I couldn’t tell you where she was. 
Q. How did you know she gave it to them if you were not 
there? A. Mrs. Rome told me. Q. Who told you? Court: 
Which one told you? A. Mrs. Rome told me when Fannie 
Ecker got sick. She used to bring her some meals there— 
Court: We are not concerned with that. The woman to 
whom the loan was made, did she tell you that? A. To 
whom the loan was made? The Court: Yes. A. Yes. 
Court: That is not evidence. Mr. Halpern: Of course not. 
Mr. Hill: Q. Did Fannie Ecker tell you she made this loan? 
A. No, she did not. Q. Then you did not know she can¬ 
celled it. Court: She never said that. A. I don’t know that. 
No, I don’t. Mr. Hill: Q. Were you present when the deed 
of trust was executed? A. No, I was not. Q. Did it come to 
your house? Did you ever have possession of it? A. What? 
Q. This deed of trust for $1,000? A. Yes, I had it in my 
home there. Q. And when did you give it to Miss Ecker? 
A. I gave it to her two years in September. She sent a 
lawyer for that. She sent NVwburgh, I think his name is. 
Q. She asked you to give her this paper? A. Yes. Q. And 
did you take it to her personally? A. Yes, my husband took 
it to her personally; yes. 
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Redirect Examination. 

Q. You mentioned something about Miss Fannie Ecker 
took out money to buy some stock. I show you an inventory 
appraisal of the personal property of Fannie Ecker show¬ 
ing 28 shares of D. C. Joint Stock Association stock of the 
par value of $25. Is that the stock she bought? A. Yes. 
Court: How many shares? Mr. Halpern: Twenty-eight 
shares. That was a loan association. I believe they are in 
the possession of the collectors at the present time. Mr. 
Hill: Does it show the date? Mr. Halpern: What date? 
Mr. Hill: That she bought this. Mr. Halpern: I have not 
the certificates, so I do not know. Is there any ob- 
67 jection to it being introduced in evidence. Mr. Hill: 
Hone. 

Thereupon to maintain further the issues on their part 
joined, the caveators called as a witness, Dr. Leon S. Gor¬ 
don, who testified as follows: My name is Leon S. Gordon. 
My office is at 1801 I Street, N. W. I am a graduate of 
George Washington University Medical School. I have re¬ 
ceived the following degrees: Bachelor of Arts, Master of 
Arts, Doctor of Philosophy and Doctor of Medicine. I did 
research work in cancer at the George Washington Univer¬ 
sity and Johns Hopkins. I worked under Dr. Joseph Blood- 
good at Johns Hopkins in the summer of 1.931. Dr. Blood- 
good’s specialty was cancer, surgery. I took an examina¬ 
tion before a medical examiner in 1929 and 1930. That 
allows for license in 41 of the 48 States throughout the 
country. I was connected with George Washington Uni¬ 
versity as Assistant Professor of Pathology. Pathology is 
the study of diseases. I was there in the years, 1929 to 1932. 
For my Doctor of Philosophy degree, my thesis was pathol¬ 
ogy and psychology. I was an intern at Emergency Hos¬ 
pital in the years 1928 and 1929. I did graduate work in 
the University of Pennsylvania, the Gradute School of 
Medicine, internal medicine, 1932 and 1933. I received a 
certificate after completion of the course. I did research in 
hemorrhage of the brain in the years of 1929 to 1932, at 
the George Washington University. I am a member of 
the following medical societies: American Medical Asso¬ 
ciation, The District of Columbia Medical Society, the 
Southern Medical Association, the American Heart Society. 
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I am a member of the American Board of Internal Med¬ 
icine. I have written articles for the following medical 
journals: The Journal of the American Medical Associa¬ 
tion and the Journal of Tropical Medicine. I am on 

68 the staff at Emergency Hospital, and on the visit¬ 
ing staff of Providence Hospital, the Garfield Hos¬ 
pital, the Homeopathic Hospital, and the George Washing¬ 
ton University Hospital. I was a pathologist at Gallinger 
Memorial Municipal Hospital and George Washington Uni¬ 
versity Hospital in the years of 1929 to 1932. I testified 
as an expert in a trial in Rockville, Maryland, involving 
cancer. The case involved Dr. Street. I examined during 
1938 the hospital records of the late Fannie Ecker at Provi¬ 
dence Hospital. I made some notes of these records and 
wrote an opinion. Q. Doctor, does your examination of the 
hospital records show opiates and whisky and heart stim¬ 
ulants given to her over the period that she was in this 
hospital? I am referring to your notes. A. Yes, sir. They 
do show that. Q. Have you formed an opinion with regard 
to your observation and examination of those hospital rec¬ 
ords? A. I have. Q. What is vour opinion as to the mental 
soundness and physical condition of this woman on Decem¬ 
ber 30, 1936? A. May I refer to my notes? Q. Yes. A. It 
is my opinion that on December 30, 1936, the mental condi¬ 
tion of Miss Fannie Ecker was undoubtedly disordered, 
that she was not in such condition to give forth connected 
statements, that she w r as not able to indulge in intelligent 
conversation and she was probably only dimly aware of 
her surroundings. While under the influence of opiates, 
toxicity of her cancerous, debilitated physical condition, 
senile, laboring under a failing heart and circulation, dis¬ 
tressed by a tremendous volume of entrapped fluid in her 
plueral cavity, weakened by lack of assimilable nourish¬ 
ment, coughing violently, constant restlessness, and short 
length of life following December 30, 1936, in spite of good 
nursing and medical care, leads me to be of the opinion that 
on December 30, 1936, Miss Fannie Ecker did not have her 
normal mental activities available at her command and 
was incapable of exercising normal judgment. From the 
records I gather that the patient had been administered 

opiates, opium drugs, when her cancer condition was 

69 one which had left her poisoned by the growth, that 
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she had suffered, that her physical condition was of 
the lowest power possible compatible with life, that her 
heart and circulation were failing, distressed a great quan¬ 
tity of fluid was in her chest cavity and was liberated by 
the doctor in charge, that she was remarkably weakened 
by the lack of ability to assimilate nourishment, that she 
had violent coughting spells which— Q. Which weakened 
her? A. Yes. That she was in a constant state of restless¬ 
ness, and that a short time afterwards her death came about. 
Q. The testimony in this case has been that the will was 
signed on or about 9:00 o’clock in the evening of December 
30, 1936. Court: The afternoon. Mr. Halpern: I am sorry. 
Court: 3:00 o’clock in the afternoon. Mr. Halpern: That 
is right. Q. Now, Doctor, on that day your notes, as copied 
from her (indicating hospital records), showed, and the 
hospital records will show, that previous to that she had 
received the ordinary, customary drugs and heart stimu¬ 
lants, and that on the 30th she had received a hypodermic 
of morphine sulphate, one-sixth of a grain in the morning, 
and also a theocalcine tablet. No, I am sorry. That is the 
30th of November. That she had received one-fourth of a 
grain of codeine sulphate at 8:30 in the evening of the 29th 
of December, and she had received one-fourth grain of co¬ 
dein sulphate at 9:30 in the morning of the 30th; that she 
received a theocalcine tablet at about 2:00 o’clock that af¬ 
ternoon; that the nurse’s observations were that heart tem¬ 
perature was very poor, very weak, coughing very fre¬ 
quently; that at 5:00 o’clock she was very restless; 8:00 
o’clock coughing and breathing labored; that at 9:00 
o’clock that evening she received the codein sulphate— 
Court: That was after the will was signed. Mr. Halpern: 
Very well. Q. But leaving out the codein sulphate, what 
was her condition at 3:00 o’clock that afternoon of Decem¬ 
ber 30th? Have you got it in your notes about that date? 
A. Yes. Q. I will show you this— A. I have a record that 
I have copied that the nurses themselves state that the pa¬ 
tient was restless. Q. What was that? A. The 
70 nurses state that the patient was restless. Q. Was 
that all a part of the hospital records? A. Not neces¬ 
sarily. Q. Go ahead. A. She was very weak and coughing 
frequently, and that the codein was administered appar¬ 
ently to subdue the cough, to allay the restlessness, and 
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that the theocalcine tablet was given to boost up her cir¬ 
culation, and at 5:00 p. m. we have meager notes made. 
She was restless again, and between the time of the first 
administration until the time she was reported restless 
again, she must have been under some action of some medi¬ 
cation. Q. What? Did that have any effect on her ability 
to see her surroundings and also to know what she was 
doing? A. The usual action is to dull the perception of 
the patient and to take the patient away from the surround¬ 
ings, and it separates them from actualities. Q. Was that 
done in this case, Doctor? A. As I think it was—she died. 
Q. With the quantity of drugs given to Fannie Ecker, the 
reaction on her would be different than it would be on a 
normal person of average—not the average age—but very 
many years younger? A. Yes. Narcotics—opiates, rather, 
to be specific—react differently on the elderly and the 
young. The action is not as perceptible as that found in 
the person of a young adult, is not marked, nor is it pre¬ 
dictable as in a person from the age of manhood to the 
ordinary age of childhood. Q. In other words, it reacts 
more strongly on a very old person? A. That is true. Q. 
And also what about persons refusing food and whose 
physical condition is very weak? A. There it would act 
longer and more stronger, because the drug is not elimi¬ 
nated from the body. It is absorbed. It is maintained in 
the circulation, and the eliminating organs are not such as 
to oxidize it, as is ordinarily done. Q. What does death 
certificate state as to primary and secondary? A. The pri¬ 
mary cause of death is primary carcinoma of the lungs. 
The secondary cause is pleural effusion. By the Court: 
Q. Pleural what? A. Pleural effusion in the lungs. Q. Is 
that pleuresv? A. No. It is in a way, but not necessarily 
inflammatory, as we usually think of it. Mr. Hal- 
71 pern: Q. Can you describe the pain that this woman 
suffered from this cancer based on your notes and on 
your observations of other patients? A. The pain is ex¬ 
cruciating as a rule. It is a pressure upon the path of the 
fluid and of the growth within the lungs. It usually en¬ 
croaches on the nervous structures. Q. And by that you 
mean? A. It presses and goes up and down the chest and 
causes sharp and agonizing pain as a rule. Q. Can you com¬ 
pare that pain to any other pain on another part of the 
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body? A. It is a pain that does not relent as a rule. I mean, 
it does not give up. It does not lend itself to anything but 
narcotics or sedatives or relief of the prcsssurc. It is not 
a pain that comes and goes. Q. Would a pain of that 
severity and the length of duration that existed in this 
woman affect her judgment or sensibilities so that she 
would know as to what would happen about her ? A. A pain 
of this type is exhausting and depleting. It does not allow 
rest. It takes a wav the virilitv of the individual and makes 

* V 

him irritable and makes him want to lay still as much as 
they possibly can.and avoid movement. Q. Doctor, what is 
the significance of this amount of chest tapping? There 
was one on the 20tli of November, 1936; there was one on 
the 20th of December; and there was one on the 31st of 
December. What does that indicate as to her condition? 
1 think were two more. I think the first showed 250 cubic 
centimeters; the one on the 31st was 1700 cubic centimeters, 
and I believe there was a chest tapping on the morning of 
the Sth of January; making altogether about 4 to 6 chest 
tappings. What does that indicate, Doctor? A. It means 
that the fluid has not filled up the space, and the tapping 
off of the fluid means a very aggravated condition. It 
means that the patient has weakened by the loss of this 
fluid and that the progress of the case is ever increasing 
toward the worse side. Q. How was this chest tapping 
done? Court: He has stated that. Mr. Halpern: 
72 Q. Does that leave an open wound? Does that wound 
heal easily or does it stay? A. It heals very easily. 
Q. Doctor, you spoke here of toxicity of her cancerous con¬ 
dition. Does the cancer itself throw off a poison? A. Yes. 
Q. And what effect has that poison on the system ? A. It 
remains a toxicity on the moving or working organs of the 
body, the heart, the kidney and also the pancreas, and 
it also acts as a brain depressive. Q. And by that you mean? 
A. One that is stupified as to its normal functions. Q. 
There is one other statement here that I do not believe I 
have given you heretofore. The testimony is that this 
woman was of stocky or sturdy build, and normally weighed 
about 135 pounds or more and when she went to the hos¬ 
pital she weighed in the neighborhood of 75 pounds. What 
does that mean? A. It means an exhausting disease, one 
which has done a lot on the body. Q. And the effect on the 
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brain—A. Is expected to be the same as on the other parts 
of the body—deterioration. Mr. Halpern: You may cross 
examine. 

Cross Examination 

Q. You never saw Fannie Ecker during her lifetime? A. 
No, sir. Q. You never treated her? A. No, sir. Q. Would 
it make any difference in your opinion if her attending phys¬ 
ician stated that she was perfectly sane on the 30th day of 
December, 1936? A. No, sir. Q. Would it make any dif¬ 
ference in your opinion if Dr. Walter A. Bloedorn—do you 
know him? A. Yes. Q. If he said she was sane a couple 
of weeks before the will was made? A. From my inspec¬ 
tion of the record, it would not change my opinion. 
73 Q. How many kinds of cancer are there, Doctor? 

A. Well, there are many kinds of cancer. Each of 
the organs of the body may have an acute kind of cancer 
specific to that body or the organ within itself, and also to 
make up the various kinds of canceration. Q. I will ask 
you whether or not there are not toxic and non-toxic can¬ 
cers? A. No, they all considered toxic. Q. Do you mean 
to tell the Court that a person who has a toxic cancer is 
insane? A. No. Mr. Halpern: Just a minute. There are 
two divisions of that question. Court. Let him question 
the witness. Mr. Hill: Q. Do you mean to tell this court 
that there are not non-toxic cancers? A. There are no 
kinds of cancer that do not produce toxicants. Q. Do you 
mean to say that there are other kinds of cancer that are 
mildly toxic and others that are not? A. No. Q. How 
many patients have you treated for cancer? A. I cannot 
recall offhand. Q. Many or few? A. Many. Q. Many 
cases. A. Yes. sir. Q. Have all the patients whom you 
have treated for cancer been insane due to toxicity? A. In 
their terminal state they have been. Q. You mean to say 
that a patient of cancer who dies was always insane when 
they approached death? A. They usually are. If they 
are treated with drugs they are out of their good minds 
when death comes along. Q. Isn’t it a fact that many pa¬ 
tients of cancer are perfectly sane before death? A. It 
may be, but they are rare. Q. You do not know what the 
condition of this woman was at the time of death? A. Only 
what I have seen given on the chart which I have found 
here. Q. Can you take the chart and go over it and tell us 
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in plain, ordinary words what you based your opinion on? 
A. Yes. Q. Give him the paper. A. These are my notes 
which I took from this chart. Q. I want you to take the 
hospital record. A. I can do that, too. Q. Take the 

74 date that she made the will on the 30th day of Decem¬ 
ber, and take the hospital record after that date. 

Take that date of the 30th, Doctor, and tell the jury what 
appears in the report which indicates that this lady was in¬ 
sane ? A. We have her physical condition here represented. 
Appetite is poor, very weak, is coughing frequently. Q. This 
says “weak”. A. Not “very weak”? These are the nurses 
notes that codein was given. Q. How much codein? A. A 
quarter of a grain. Q. Is that a big dose? A. That is not 
an unusually big dose. Q. They give that for colds? A. 
Yes, sir. Q. How much theocalcine? A. One-sixth of a 
grain. Q. Is that a large dose? A. That is an adult dose. 
Q. And she had something to eat that day, didn’t she? Here 
it is (indicating). A. That is on the 29th. She had a regu¬ 
lar diet. Q. She had ice cream and what else on that chart 
indicates that she was insane? A. That she was coughing, 
her physical condition—that she was coughing and her 
breathing was difficult. Q. What does that mean? A. That 
means the physical condition was impaired. Q. Do you 
mean to tell the court and jury that an impaired physical 
condition impairs the brain? A. It certainly does. Q. 
Every time? A. Not every time, but usually, a patient with 
advanced cancer of the lung and a few days she is dead. 
She died January 9th. Q. Was today the first time that 
you have had the death certificate in your hands? A. No. 
I saw the substance of it on the hospital chart. Q. You did 
not look at the death certificate until today? A. No. Q. 
Does the death certificate indicate in and of itself mental 
weakness? A. That is not indicated. That is not a part of 
the thing at all in the death certificate. Q. I will ask 

75 you, Doctor, if on the date this lady made the will 
she remembered a transaction that took place three 

years before, that took place in 1933, in which she loaned a 
thousand dollars, she remembered the amount of the loan 
and that it had not been repaid, and directed that it be dis¬ 
tributed, would you say she was insane at that time? A. I 
do not think that that necessarily is sanity. People who are 
feeble minded remember things that happened 15 or 20 
years before. Court: Q. The point is whether she had 
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mental capacity to enter into a contract and know what she 
was doing with respect to her property? A. On December 
30th, from my observation— Q. I am not asking you about 
that. You have written down what you think, and now we 
want to find out what you have written down and read to 
the jury. He wants to find out what you are talking about. 
Mr. Hill: Q. Can you answer that question? Can a woman 
in a situation of that kind, could she remember a transac¬ 
tion which took place three vcgrs ago, the amount of money 
involved, and the people involved, and direct her attorney 
in this particular way, do you say at that time she was men¬ 
tally incapable of attending to her own affairs? A. I do 
not think that is a measuring of her own faculties. Q. And 

vou do not think that that is an indication of insanitv or 
* •< 

not? A. No, I do not think it is. Q. On the date the de¬ 
ceased made her will she remembered her brother and sis¬ 
ter and said that she had no desire to give them anything, 
that she named three other people who had been friends of 
hers and directed that her money be divided among them; 
would vou sav that on that date she was mcntallv in- 

•> m/ •> 

76 competent to handle her affairs? A. I think the 
memory of people of the relatives is not a measure 
of insanitv—sane or otherwise. Q. Whv do vou sav that? 
A. Because anybody can speak of them and talk about them, 
and vet they are legally and otherwise insane. Q. Would it 
change your opinion if the deceased on the date she made 
the will made bequests that totaled about the total amount 
of her estate? A. No, I do not think so. Q. It would not 
make any difference? Why do you say that? A. I think 
it is no measure of the persons state of mind. I mean the 
mental state of mind. Q. I will ask you, Doctor, another 
question. Would this deceased have been sane on the date 
she made this will had she the ability to remember her 
property, to know who would get the property in the event 
she died intestate, and had enough strength to keep that 
in mind, while she determined to give the property to some 
one else different from her relatives and did so? Would 
she then be sane? A. That I do not think is a measure, 
again. Q. You can answer that question yes or no? A. I 
do not know how to answer it the way you frame it. Q. 
Would she? A. She may still be insane. Q. Even though 
she knew all of that? A. Yes. Q. What do you say that? 
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A. It may involve things besides that. Q. You mean to 
say that if the deceased remember all of her earthly affairs 
and her property and where she had her bank account and 
who would get it if she died intestate, and who she would 
give it to—you say that would have nothing to do as to 
whether she was sane or insane? A. Her judgment might 
be very much impaired. Q. What do you base that on? 
A. On people I have met in my practice. Q. I see. A. Who 
are in the condition this woman was. Q. If the deceased, 
on the date she made this will, being Jewish herself, left a 
bequest to the Jewish Old Aged Home, Washington, D. C., 
of $1,000, for the dedication and upkeep of a bed to 
77 be known as the Fannie Ecker Memorial Bed, would 
that indicate that she was incapable of attending to 
her affairs? A. To me it does not mean either a capability 
or an incapability. It is just a statement of what occurred. 
Q. Would you say that an insane person would do it? A. 
A sane person. We have insanity where they give every¬ 
thing they have. Q. Is that a form of insanity, to give a 
thousand dollars to a Jewish memorial? A. Not neces¬ 
sarily. Mr. Halpern: If your Honor please, there is no 
such Jewish Old Age Home. That is not the proper name 
of that charity. Court: Well, give the proper name. Mr. 
Hill: What is the proper name? Court: What does she 
mention in there? Mr. Hill: She says the Jewish Old Age 
Home, Washington, D. C. Mr. Halpern: It is the Home for 
the Aged. Witness: The name of that is the Hebrew Home 
for the Aged. Mr. Hill: Q. Would that make any difference 
in your answer? A. If one is very old and had a specific 
desire to give to the specific charity, they would know the 
exact name of the institution, I believe. Q. Would that 
mean she was insane? A. I think it would mean a disorder. 
Q. Ho you think it is a disorder of the mind to give to char¬ 
ity? A. No. Q. How many cases did you state you testi¬ 
fied about insanity before this? Court: It was cancer, he 
said. A. One case of cancer. Q. How many times did you 
testify about insanity? A. About ten cases, I think. Q. 
Doctor, would, in your opinion, it be possible for the mor¬ 
phine that has been administered to this lady to have been 
assimilated by her and not cause her to lose her mind? A. 
It is possible. Q. And you not being there, you cannot tell 
that that did not occur? A. That is right. Q. If you had 
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seen her you might have come to a conclusion, that she was 
sane? A. I cannot say that. Q. Who not? A. I do not 
know. Q. It is possible, though? Mr. Halpern: I think he 
ought to ask if it is probable and not possible. There is a 
distinction between probability and possibility. 

78 Court: How are you going to distinguish between 
probable and possible? Mr. Halpern: I want to know 

if the Doctor makes a distinction. Court: Does he make a 
distinction? Witness: He asked me if it was possible if I 
was there, would I change my mind. Mr. Hill: Q. Is it prob¬ 
able that you would change your mind? A. With my pres¬ 
ent knowledge of the case I would not. Court: Q. Let me 
ask a question. Did you ever have a quarter of a grain of 
morphine injected into you? A. Yes. Q. Then you knew 
what you were doing? A. I was pretty much in the air. 
Q. Three or four hours afterwards? A. Yes, sir. Q. You 
were not sick? A. Yes, I was sick. Q. You take a cough 
medicine, it has codein in it? A. Yes. Q. A hundred times 
more than this? A. A few times. Q. Does that ever affect 
you? A. It makes me light-headed. Q. Does it to other 
people? A. Yes. In some individuals a quarter of a grain 
of codein will upset them and make them light-headed. Q. 
The amount of codein that is put into a patient in a cough 
medicine, is that what you call codein? A. That used to 
be one-eighth of a grain, a quarter of a teaspoonful. 0. And 
thev tell vou to take that everv two hours? A. That is 

t V V 

right. Q. And it never makes them all sick? A. No, it 
does not. Mr. Hill: Q. Would you have formed a better 
opinion as to this deceased if you had examined her person¬ 
ally? A. I doubt it. Q. Does this fluid that was taken from 
her lung or above her lung indicate insanity ordinarily in a 
patient? A. No, sir. Q. Very rarely does that indicate 
insanity? A. That only indicates the physical condition. 
Q. That is very usual in people? A. In a cancer of the 
bone it is very usual. Q. And in other cases. Q. In cases 
of pleurisy and tuberculosis we sometimes see that much. 
Court: Q. Where is it taken from? A. In this area (indi¬ 
cating). Q. Does that indicate insanity. A. No, sir. 

79 Thereupon to maintain further the issues on their 
part joined, the caveators called as a witness, Theo¬ 
dore Edelschein, who testified as follows: (S. 195) Q. And 
where do you live, Mr. Edelschein? A. 3109 Northampton 
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Street. Q. And you are the husband of Herminia Edel- 
schein? A. Of Mrs. Edelschein, yes. Q. Directing your 
attention to the late Fannie Ecker, did you ever visit her 
at the hospital? A. Yes. Q. And she died on the morning 
of January 9, 1937. Can you fix the time when you last 
saw her? A. Approximately, say ten days to two weeks, 
something like that. Q. Now, was anyone else there with 
you? A. Well, mv wife was in the room first, and later I 
dropped in after she was in there. Q. And can you tell us 
to the best of your present recollection as to the appearance 
of Fannie Ecker? A. Well, just using ordinary language, 
she looked to me more dead than alive. I was introduced 
and I nodded my head. She was just sitting there, staring 
straight ahead. Her eyes looked pretty red, and she was 
not making any particular motions or anything. I stayed 
there for about eight or ten minutes, and there was some 
little conversation carried on, not a continuous conversa¬ 
tion, but once in a while my wife would bend down to her 
and say something, and she would make an effort to hear 
the thing, and I just stood there, because I realized there 
wouldn’t be any need for me talking to her anyhow. That 
is the impression I gathered. Q. Did you hear any sounds 
or any words by Miss Fannie Ecker? A. Any sounds? Q. 
I mean, did she utter any sound? A. She was mumbling. 
I didn’t know what she was saying. I had no more idea of 
what she was saying than anyone who wasn’t there. Q. Do 
you know approximately what time of the day it was? A. 
It was some time in the afternoon. Q. And was there 
anything unusual about the room? A. Well, there was a 
peculiar odor in there. Of course I am familiar with the 
odor, ordinary odor in the hospital rooms, but this odor 
sort of nauseated me. I did not have any desire to stay 
there. Aside from her appearance, and gazing, as I say, 
she seemed to me more dead than alive, and I stayed 
80 there for eight or ten minutes and then walked out. 

Q. Did Fannie Ecker appear to be aware of her 
surroundings? A. Not except in so far as you can judge 
that feature by her actions; that is, she was sitting there 
looking. 1 don’t know whether she knew who I was, or 
anything else, but she was just staring there and sitting 
there. 
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Cross Examination 

Q. How long had you known Fannie Ecker? A. That is 

the time I met her. Q. The only time you ever saw her? 

A. I had heard of her. That is the only time I knew her. 

Court: He onlv asked vou if vou knew her before. Mr. 
* •» * 

Hill: Q. How long were you in the room? A. About ten 
minutes. Q. Did you hear her tell your wife she had money 
to pay her hospital bills? A. As I mentioned before, I 
didn’t hear anything. She was there more frequently than 
I was. Court: She had been there before, more frequently, 
and this was the first time you were there? A. Yes. Mr. 
Hill: Q. Who else was in the room when you were there? 
A. My wife. Q. All of the time? A. She was there all the 
time, naturally. Q. Anyone else? A. I seen the nurse 
come in sometimes, that is, I believe at the time I was 
there the nurse asked us to step out for a minute. She had 
to— Q. What day of the week was this? A. I couldn’t 
tell that any more than the man in the moon, the day of 
the week it was. Q. You could not? A. No, I could not. 

Thereupon to maintain further the issues on their part 
joined, the caveators called as a witness, Dr. R. S. Cohen, 
who testified as follows: My offices are at 1726 Eye Street, 
N. W. I received my A. B. at Princeton and my M. D. at 
George Washington. I specialize in mental and nervous 
diseases and have been for the last thirteen years. I hold 
a certificate as a specialist in psychiatry from the Amer¬ 
ican Board of Neurology and Psychiatry. I was on the 
staff as assistant physician at St. Elizabeth’s Hos- 
81 pital. I was assistant psychiatrist at the Phipps 
Clinic at Johns Hopkins University for three years. 
This clinic specializes in nervous and mental diseases. I 
was once assistant alienist for the District of Columbia, 
and at the present time I am on the Commission of Mental 
Health. I am psychiatrist of Emergency Hospital, and as¬ 
sistant psychiatrist of Children’s. I am a member of the 
District of Columbia Medical Society, the American Med¬ 
ical Association, and the American Psychiatric. I have 
testified as a specialist in cases as an expert on mental and 
nervous diseases. Q. Now, Doctor, can you explain what a 
toxic and a drug psychosis is, then? A. Yes, sir. A toxic 
and drug psychosis is a mental disorder that is brought 
on by, as you might suppose from the name, toxins and 
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drugs, and by toxins we mean toxics or poisons generated 
by the body. And the symptoms of that are, of toxic 
psychosis, lack of interest in the environment and certain 
sleepiness, failure to recognize people whom the patient 
previously knew, failure to know what time it is, or where 
a person is, and where the patient does not know where 
he is himself, usually with indifference to the surroundings. 
And with all of that, of course, goes a certain degree of 
reduction, I should say reduction in one’s judgment as to 
one’s affairs, when to come to sound conclusions in regard 
To one’s affairs. Also periods of confusion, and sometimes 
there are what we call hallucinations. Sometimes there are 
hallucinations which the patient thinks he sees and hears 
things that are not around. Q. Do all of those symptoms 
have to appear in a particular case, or could some of those 
symptoms be missing? A. No. Of course, any disease 
may have some of those symptoms. There is no disease 
where we get all the symptoms present. Q. Doctor, I want 
to ask you a hypothetical question about a Fannie Ecker, 
who died in January 9, 1937, at about 2:00 in the morning. 
She had been ill since the latter part of May, or first of 
June, 1936; she went to Providence Hospital around 
82 November 19, 1936; she stayed there until the day 
of her death; that she became progressively worse; 
that she died of primary carcinoma of the lungs, and the 
contributory cause was pleural effusion; that she formerly 
weighed, that is, prior to the middle of 1936, about 135 
pounds, and was described as stocky; that upon going to 
the hospital and in the hospital she weighed around 75 
pounds; that she had chest tappings in the number of five 
or six; that the amount of fluid taken was in quantities of 
from 250 odd cubic centimeters up to as high as 1,700 cubic 
centimeters; that on December 31, 1936, 1,700 cubic centi¬ 
meters were removed from her chest; that on December 
20, 1936, 1,350 cubic centimeters were removed from her 
chest; that on December 25th she slept fairly well; the 
26th, fairly well; the 27th, slept at intervals; the 28th, 
fairly well at short intervals; the 29th fairly well at long 
intervals; the 30th, fairly well, and the 31st was the first 
night that she slept well all night. Now, also, prior to 
going to the hospital, she had stolen an apple or apples; 
that although she possessed in the neighborhood of around 
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$7,000, she believed she had no money and denied herself 
the necessities of life; that she told some acquaintances 
of hers that the woman she lived with had some very 
valuable papers belonging to her, that is, to Fannie Ecker, 
and that they were kept in a safe, and that this woman 
whom she lived with claimed it was not so because she had 
no valuable papers in any safe, nor did this woman she 
lived with, Fannie Ecker lived with, have any safe; and 
she also told acquaintances that she had some very val¬ 
uable things in a trunk in a closet or in the attic of her 
relatives; that later she admitted to another friend that 
she had no valuable things in a trunk in an attic, but that 
they were rags, and that the reason she did that was to 
create a disturbance and trouble between these rela- 
83 tives or relatives and her acquaintances. That in 
the week of December 30th she was dimly aware of 
her surroundings; that previously at other times she had 
clear intervals, other times she was dimly aware of her 
surroundings; that on the day of December 30, 1936; her 
appetite, according to the nurses’ chart, was very poor; 
previous to that her nourishment had been very poor and 
weak, I mean as far as being assimilated; that at 9:30 a. m. 
the nurses’ chart shows she was very weak, that her cough¬ 
ing was weakening her; that on the 10th of December an 
X-ray was taken of her chest, but that she was so weak 
that she could not be removed to the X-ray room, but a 
portable X-ray had been brought up to her room to have 
her chest X-rayed. With all of that, Doctor, do you be¬ 
lieve that she was capable or could have executed a valid 
deed or contract and exercised ordinary judgment on the 
30th day of December, 1936, at around 3:00 to 4:00 o’clock 
in the afternoon? A. You, say, was she, or could she have? 
Q. Could she have? A. No, I don’t think she could have. 
Q. Will you give your reasons, Doctor? A. The reasons 
were the nature of the illness from which she suffered, 
which was of a debilitating, weakening nature, the things 
that you recited there, the lying in bed, paying very little 
attention to her surroundings, and the toxins that were 
absorbed from the cancer, and possibly the use of the 
drugs. Q. I forgot to ask you, Doctor, did you examine 
the hospital records? A. Yes, I have read them. Q. This 
morning? A. Yes. Q. And have you also examined Dr. 
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Gordon’s notes? A. Yes, which mentioned the use of 
drugs, mentioned, I say, possibly, the use of drugs. I feel 
that, in general, that the absorption of these toxins or 
poisons weakened her mental condition to such an extent 
that she was not able to use ordinary judgment in the dis¬ 
position of her affairs. Q. Now, Doctor, these hospital 
records also show that she was given whisky, as well as 
codein, and other drugs; now, Doctor, is it not true 
84 that they figures the reaction of drugs on a person’s 
senses by their weight, I mean is not ordinarily that 
figure a quarter of a grain of codein sulphate to a one hun¬ 
dred-pound individual, is not that a rough estimate of it? 
A. No. Q. What measure is used? A. Well, it is difficult 
to answer a question like that. It depends upon the rea¬ 
son for which the codein is being given. I mean, in general 
your statement is true. Q. Let me ask you this question in 
a different way, then. What is the effect, what would the 
codein or these various things that were given to Fannie 
Ecker be used for in her case, for what purpose? A. To 
prevent coughing. Q. Would it be used to disassociate 
Fannie Ecker from her surroundings so that she would 
be less able to feel her pain and suffering? A. That is too 
small a dose. Q. From the dose that she received would 
the reaction on her be different than it would be on the 
ordinary individual? A. Yes, in the sense that she was a 
very weak individual, and so, as I say, she was given an 
extremelv small dose of codein, a quarter of a grain. (S. 
205) 

Cross Examination 

Q. Doctor, did you ever examine Fannie Ecker during 
her lifetime? A. No. Q. Had you examined her person¬ 
ally, might it be possible you would have come to a differ¬ 
ent conclusion? A. If I had examined her? Q. Yes. A. Of 
course. You always have an open mind about things. Q. 
Do the records in this case, the hospital records, indicate 
she showed any signs of a psychosis? A. No. Now, just 
a minute. Any signs? The thing I noticed particularly 
in the hospital records was the lack of any description of 
her activity, whether it was normal or abnormal. I think 
the hospital records, to be frank, were rather poor. Q. It 
shows she ate her meals. A. It says generally speaking, 
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the week before she slept no more than fairly well, 

85 or at short intervals or long intervals. Q. Was the 
deceased, Fannie Ecker, on the 29th and 30th days 

of December, 1936, according to the hospital records, or 
any individual testimony you have heard adduced here, 
incapable of attending to ordinary affairs? A. You say 
anything that I have heard? Q. On those dates. A. On 
the 29th and 30th’? Q. That is right. A. Well, around that 
time I do not know exactly whether it was the 29th or the 
30th, Mr. Ilalpern said relatives did visit her and that she 
would pay no attention to them, showed no interest in her 
surroundings, and I would say that is pretty good evidence 
of some mental disorder. Court: The man who testified 
he went in with his wife, and she never recognized him, is 
that the man you are talking about? A. Yes. And that 
an individual, sick, in the first place—no doubt about her 
being sick, having cancer of the lung—who lies in bed, and 
people come around, shows absolutely no interest in them, 
does not make any attempt to talk, 1 would say that is the 
sign of mental disorder. Q. Would it change your opinion 
if the deceased had been alert and aware of what went on 
around her on the days before and after she made 

86 this will? A. If she was alert all of the time except, 
of course, when she was sleeping, and aware, yes, 

of course it would. Q. Xow, if, after the date and the day 
before she executed this will, she was able to remember 
all of her property, what it consisted of, where it was lo¬ 
cated, and the amount and nature of it, and she deter¬ 
mined to whom she was going to give it, and for the rea¬ 
sons it was given, and she likewise determined that she 
was not going to give it to her relatives for reasons she 
stated, would that change your opinion? A. You say, you 
start out with an “if’ J , didn’t you; if all of that? Q. Yes. 
A. If it was true she knew the extent of her property, to 
whom she was going to give it. and for what reason— Q. 
Yes, would that change your answer to this hypothetical 
question that you have answered for Mr. Ilalpern: A. I 
am not sure— (,?. Can't you answer yes or no? A. Xo, I 
can’t. Court: Why? Listen! Suppose a person, from 
the description you say, was not capable of executing a 

valid deed or contract some vears before had somebodv 

% * 

give her a deed of trust on a certain piece of property, 
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and she made a devise or bequest to some religious institu¬ 
tion of that amount, and said, “I want that paid out of 
that deed of trust made by so-and-so,” naming the person, 
secured on a certain piece of property, would you not think 
she knew what she was doing? A. Your Honor, that is 
the sort of a question I find it difficult to answer. Court: 
I should think you would. A. I would have to know all the 
circumstances. Court: What about the circumstances which 
were repeated to you on the day she made the will? Mr. 
Ilalpern: If your Honor please, could we add to that even 
though she stated— Court: You can not answer that? 
A. Merely the knowledge, I would not say merely the 
knowledge of the extent of possession means that 
87 she was perfectly of sound mind. Mr. Hill: Q. Doc¬ 
tor, 1 will ask you this question: You have stated 
that it was your opinion that this deceased was not able to 
attend to her ordinary affairs and to dispose of her prop¬ 
erty; I will ask you if she knew the property she owned 
and desired to dispose of it, and the person or persons to 
whom she intended to give it, and the manner in which she 
wished to apply it to certain purposes, and generally un¬ 
derstand such purpose and the business engaged in, and so 
disposed of her property, was she at that time in such 
possession of her faculties as to be able to know what was 
going on and make a valid disposition of her property? 
A. It seems to me you are asking the same question again. 
1 said i did not know. Q. You could not answer that ques¬ 
tion? A. Xo, not categorically. Q. Will you give us a de¬ 
scription of what a person has to be to be able to dispose of 
their property? A. It is a question of her judgment. (,). 
Can you give that? A. Whether her condition was such, 
due to the various causes which have been enumerated, 
whether her judgment was intact or not; I don't know; in 
other words, I don't feel that mere knowledge of certain 
facts means that a person is sound. Court: How do you 
determine that the judgment is not sound. A. That is 
determined by the fact that she had these periods of more 
or less stupor during the day, in which she lay and paid 
no attention to her surroundings, and that she was in this 
very weakened condition. Those are things which make 
me feel as I do about her judgment. The Court: Does not 
that apply every day? A lot of people who suffer from 
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pneumonia do not pay any attention to anything, do not 
notice what is going on around them, and revive later and 
make a will, so that that proves they did know what they 
were doing. A. Your Honor, I can not say that I know 
that takes place. Mr. Hill: Q. We are asking you, in the 
event it was admitted it did take place, would your answer 
be different from the one you originally gave in this case? 

A. That is what I said, I don’t know. Q. You do not 
S8 know? You could not answer that? A. Not cate¬ 
gorically. Q. Do you know Dr. W. W. Price? A. 
No. Q. Dr. William Bloedorn? Court: Bloedorn. Wit¬ 
ness: Bloedorn? Yes. Q. If, on December 9th, he exam¬ 
ined this patient and gave as his opinion that she was not 
suffering from any toxic effect and was in full possession 
of her faculties, would that change your opinion in this 
case? A. No. That was the 9th of December. This took 
place three weeks later. Q. Do you think enough evi¬ 
dence has been stated in the hospital records to justify 
that conclusion ? A. Not enough in the hospital records, no. 
Q. What else causes you to say that? A. What I have 
stated, her increasingly weakened condition, then, in the 
hospital the lack of sleep, the poor sleep over a long period 
of time, the indifference to surroundings, and her reluc¬ 
tance to talk. Q. When referring to indifference of sur¬ 
roundings, do you refer to the testimony of this witness 
who just preceded you? A. Yes. Mr. Hill: That is right. 
Court: Did not that witness testify he saw her some time 
a week or more before she died? A. Here we have Dr. 
Bloedorn’s examination on December 9th in which he says 
he saw no signs of toxicitv. We have a lav witness’s 
statement about a week before, that is, around the 24th, in 
which he, although no doctor, notices this indifference, and 
this reluctance to talk, and lack of interest in the surround¬ 
ings. Now, I am not trying to put a lay witness’s state¬ 
ment against Dr. Bloedorn’s, but from the point of time 
it is very, very important. Mr. Hill: Q. Does the record 
show any toxic condition of this patient on the 30th? A. 
On the 30th there is some rise in temperature. Q). How 
much rise in temperature? A. I don’t know exactly. It 
went up to 99, but before that it had been one or two de¬ 
grees subnormal. Q. Do you think that is unusual—very 
large? A. Not in cancer of the lung, no. Court: In any- 
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thing-? Mr. Halpern: He said not in cancer of the lung, no. 
Court: In anything the temperature goes to 99. The 

89 Witness: No, that is not high. The Court: Why, 
that is normal, isn’t it? A. 98.6 is normal. The 

Court: Four-tenths in the temperature above; do you call 
that high ? A. No, but I have to relate it to the fact that 
she had a subnormal temperature. Mr. Hill: Q. Is it a 
part of the premise on which you base your opinion that 
she was not capable of attending to her affairs the fact 
that her temperature varied this slight amount at the time 
you stated? A. That has very little to do with it. Q. Is 
it not a fact that pneumonia, in fact a bad cold, delerium 
tremens and various other things will cause a slight rise 
in temperature? A. Sometimes pneumonia will cause quite 
a lot. Q. That would not effect the patient’s sanity. A. 
Delerium tremens? You had better leave that one out. Q. 
How about influenza? A. I would say yes, if a person has 
a bad attack of influenza with a temperature of 103 or 104. 
Q. I mean with a temperature of 99.2, which you have 
talked about. A. What about it? Q. Would those indicate 
insanity ? A. 1 can not say any one of those things indicate 
insanity. 99.2 would not indicate insanity. Q. Yet you 
say in this case it indicates insanity. A. I did not say it 
indicated insanity. Q. Or incapacity to take care of her 
affairs. A. I thought we disposed of insanity when the 
Judge said that those were cases which had been com¬ 
mitted. Q. You referred to the inability of this person 
to attend to her affairs. A. I meant by that exercising 
ordinary judgment in the disposition of her affairs. That 
is all I mean. I don’t say she was insane. Q. What was 
the form of her mental disorder? A. I don’t know quite 
what you mean. I can not label it with psychosis, because, 
as I say, I don’t think she was of unsound mind. She was 
not insane. Court: You do not think she was what? A. Of 
unsound mind, in the sense that she was suffering from a 
well defined psychosis. I think it was a question, as I 
said before, of her inability to use ordinary, that is, 

90 good, prudent judgment. Q. Doctor, do the hospital 
records show the normal activity of a patient? A. 

It may. If the patient—it may, as to the patient’s behavior. 
Certainly very frequently they do. A good hospital record 
makes some statement about the patient’s mood, the 
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patient’s spirits, and things of that sort; that the patient 

is up and around, if he is. Q. Doctor, is it not a fact that 

a large number of patients who die of cancer are perfectly 

sound in mind and know everything that is going on until 

the very day of death? A. I can’t answer it. Q. Why can’t 

vou answer that? Court: He savs he cannot. That is all. 
* * 

A. I am not a cancer specialist. Mr. Hill: Q. Now, if any 
of the facts stated in this hypothetical question, for in¬ 
stance, such as the weight of the patient should be false, 
would that affect vour answer? A. I don’t attach much ini- 
portance to the declining weight of the patient. Q. What 
is the most important weight in your decision that she was 
of unsound mind? A. The drowsiness, the more or less 
stupor condition during the day, lack of interest in her 
surroundings, lack of interest in people, and thoroughly 
to appreciate what is going on. I might say, if you give 
me a second, plus her general weakened condition, which 
was a composite of various things. Q. Doctor, is it pos¬ 
sible for a patient to have cancer and toxic condition and 
still be sane or of sound mind? A. Yes, sir. 

Redirect Examination 

Q. I want to ask if the testimony shows that a note was 
given back about two or three months before the will was 
made, that she gave it as a gift, and then later in the will 
bequeathed it to some charitable institution, and then also 
if she sent money over a long period of time, almost a 
month, to a nephew, Lhos Ecker, whom she knew by name, 
and does not mention him in the will, and if a sister by the 
name of Serena was mentioned in the will as Sadie Good¬ 
man, whether or not that is an indication as to her mental 

capacity. Court: He can answer that yes or no. A. 
91 No, the mentioning of Serena as Sadie— Court: Is 

Serena an Austrian name? Mr. Halpern: It is a 
Hungarian name. Court: A Hungarian name. A. I 
couldn’t—I would say I don’t think so. Q. When you say 
you don’t think so what do you mean? A. Well, I mean— 
Court: You say it would not effect it? A. It is so difficult 
to make dogmatic statements about that. It might be 
probably that Serena being called Sadie was a mistake, and 
this business about this deed of trust took place some 
months before she went to the hospital, and I do not see 
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what that has to do with this business about the 24th to the 
30th. Court: Wait a minute. Just answer the question. 
Mr. Halpern: Q. Doctor, do you not think hospital records 
should show whether people visited the patient? A. Yes. 
Q. And these records do not show that. A. I could not find 
it in them. Q. Doctor, I wish to ask you this question: If 
a person is able to dispose of property, remember various 
monetarv transactions, if that is any indication of sound- 
ness of mind or exercising good judgment, and could you 
give us any examples from your clinical— Court: He can¬ 
not give examples. He can answer the question yes or no. 
Mr. Halpern: Q. Doctor, is that any true test or prime 
factor in determining whether a person can execute a valid 
deed or contract? A. No, it is not a test. Q. You mean it 
is also true— Court: We are not going to argue. If you 
have got a question to ask why ask it. Mr. Halpern: Q. I 
am going to ask you if people confined to St. Elizabeth’s, 
after being confined for years, know about their business 
affairs and how to attend to their business affairs? Court: 
A lot of men come from St. Elizabeth’s over to this court 
and show more intelligence than the people in the court¬ 
room. Mr. Halpern: That is what I want to bring out, if 
your Honor please. Court: And the jury oftentimes 
92 finds so. 

Thereupon to maintain the issues on their part 
joined the caveatees called as a witness, Dr. Walter W. 
Price, who testified as follows: I am a practicing physician 
in the District of Columbia. I graduated from George 
Washington in 1910 with a degree of M. D. I have had two 
and a half years hospital experience, and six months post 
graduate course at Harvard. Fannie Ecker was a patient 
of mine. Q. I hand you the hospital records in this case 
for your reference and ask you on what date you first saw 
Fannie Ecker, and where? A. I have not got the exact 
date. The first day I saw her was at her home. Mr. Hal¬ 
pern: Just a moment. Does the Doctor testify from inde¬ 
pendent. recollection, or have to have reference to his notes? 
Mr. Hill: Either one he wants to. Let him answer the ques¬ 
tion unless you object. Mr. Halpern: If he has not any 
independent recollection then I have no objection. The 
Court: What is the objection? What is the question? Mr. 
Hill: The question is where he first saw this patient, he 
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says he saw her at her home first. Mr. Halpern: If he has 
any independent recollection I would like to know, and if 
he has not I would also like to know it. Q. When did you 
see her before she went to the hospital? A. I saw her two 
or three days before she went to the hospital. Mr. Hal¬ 
pern : Just a moment. I want to know if he has any inde¬ 
pendent recollection. Court: Have you any independent 
recollection before she went t6 the hospital? Mr. Halpern: 
That is all I want to know. Witness: No. Court: Now, do 
you object? Mr. Halpern: No. Court: Go ahead. Mr. 
Hill: Go ahead and look at the records, and see when she 
was admitted to the hospital ? A. November 19, 1936. Q. 
And what was her illnesss? A. Her illness was carcinoma 
of the lung. Q. And did you treat her there at the hospital? 

A. Yes. Q. How often did you see her there? A. I 
93 saw her every day I missed one or two days. Q. 

And while she was in the hospital as a patient did 
you have any consultation with anyone as to her condition, 
another doctor? A. Yes. Q. What doctor was that? A. 
Doctor Bloedorn. Q. Directing your attention, Doctor, to 
the days of December 29th and 30th— Mr. Halpern: Now, 
just a moment. I want to be sure whether or not again he 
has any independent recollection or whether or not he is 
referring to his records. Q. Have you any independent 
recollection of the days of the— Court: Are you raising 
these questions after letting your doctor come in here and 
read these reports? Mr. Halpern: No; I want to know so 
the jury can know intelligently. I mean if he is referring 
to records I want him to label them, or as to his independent 
recollection. I just want him to describe it. I am not ob¬ 
jecting to the question as such. Q. Will you look at the 
records of the hospital during the days of December 29th 
and 30th, 1939, Doctor? A. December 29th and 30th? Q. 
Yes. A. Well, let me see. This is the 25th and 26th. Q. 
Is there anything on that card, Doctor, that indicates on 
that date that Fannie Ecker was suffering from any un¬ 
soundness of mind (indicating)? A. No. Q. Does the 
amount of narcotics or other drugs indicated as having 
been given her on those dates appear to be enough to affect 
her mind or capabilities to attend to ordinary affairs? A. 
No indeed. Q. All during the time that you treated this 
patient what was her attitude and general outlook? A. 
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Well, her mental faculties were perfectly keen. She was 
quiet, a reserved little woman, but she had her faculties 
and knew what was going on. Q. Did you ever observe 
her when she was morbid or morose, or drowsy and that she 
didn’t know what was going on? A. She never did, not 
when I saw her. Q. Did you ever see her any during the 
time you treated up to and after the first of January, 1937, 
show anv indication of unsoundness of mind? A. No, never 
did. Q. Would you say that she was sane all during 
94 that time? A. Absolutely, not anything the matter 
with her mind. Q. What do you base that on? A. 
I base it on the conversation and the general physical ex¬ 
amination, and her conversation, and talk in asking ques¬ 
tions. Q. How did she appear? A. Perfectly in an ordi- 
narv conversation, in a fairlv loud tone. She could not 
hear if you whispered to her. She always answered my 
conversation. Q. Did she always answer you intelligently? 
A. Exactly. Q. Did you know T whether or not she suffered 
anv effects from toxemia or toxic infection from this can- 
cer? A. No, there was no evidence of anv toxemia at all. 
Q. W as her temperature at any time during her stay prior 
to the 1st of January such as would indicate any disordered 
mind? A. Never. She had no temperature at all, I mean 
except the normal temperature. She had no fever. Q. If 
her temperature went to 99.2 would that be sufficient to 
indicate any unsoundness of mind? A. Not a bit. People 
walk around the street with that temperature. 

Cross Examination 

Q. Now, doctor, do you know what day he is referring to 
when he says 99.2 temperature? A. What is that? Q. Do 
vou know what dav he is referring to when he savs 99.2 
temperature? A. It does not make any difference. It 
would not hurt her. Q. Was that day December 30, 1936? 
A. I don’t know. Q. Will you look at it there? A. On the 
22nd, yes (looking at paper). Q. I mean on the 30th. A. 
Oh, on the 30th? That was the 22nd. I thought you said 
the 22nd. Q. I think you start with the week of the 24th. 
A. On the 30th it was 99, and normal is 98.6. Q. And was 
not the temperature during that week subnormal? A. Sure. 
It runs from normal to sub-normal. We expect that. Q. 
How low did it go that week? A. 96. Q. Any lower than 
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that? A. Xo, I think not. I believe thev do have a 95. It 
does not go below 95. It might have been 95. Q. Then it 
almost rises precipitately and extends from subnor- 

95 mal to 99 on the 29th and 30th, does it not? A. Yes. 
Q. Xow, Doctor, where do you live again? A. My 

home address? Q. Yes. A. 4918 Holbrook Lane. Q. And 
your office? A. 510 Seventh Street, Southwest. Q. Is that 
close to 947 E Street, Southwest? A. 947 E Southwest? 
Q. Yes. A. Yes. Q. Do you know a Sarah Cohen also known 
as Mrs. J. Cohen? A. Yes. Q. Is she the one who sent you 
to Miss Fannie Ecker? A. Yes. Q. She is the one that sent 
you? A. That is right. Q. Do you know whether or not 
Miss Fannie Ecker had been treated by any other physician 
prior to the time you treated her? A. I did not. Q. 
Weren’t you told that? A. Xo. Q. Did you ever see Mrs. 
Susie Klug at that home when you visited Fannie Ecker? 
A. I don't remember whether I did or not. Mr. Hill: Where 
is she? Stand up. (Mrs. Susie Klug thereupon stood up 
in the courtroom.) A. I don’t remember whether I saw 
her or not. To tell you the truth; I may have; I don’t re¬ 
member. Mr. Halpern: Q. Did you ask Fannie Ecker 
whether or not she had been treated before you saw her 
by some other physician? A. Xo, I don’t remember that I 
did. Q. You don’t remember that? A. Xo. Q. Will you 
say she had not ? Court: What is the purpose of this, 
whether she had been treated by some other physician or 
not. Mr. Halpern: It is all a matter of concert, if your 
Honor please. Court: All a what? Mr. Halpern: I mean 
the fact that one of the beneficiaries sent this doctor to this 
woman. That is the purpose. Court: You have got that in. 
Mr. Halpern: Then I will drop that line of questioning, if 
your Honor please. Q. Xow, Doctor, you had some labora¬ 
tory tests made of this woman of tissues or matter of the 
lungs, did you not? A. I think so. Q. And what were they 
for, tuberculosis? A. Xo. They were to see—to eliminate 
tuberculosis and see if this serum or fluid was sterile or if 
there were any germs. Q. And did you give any in- 

96 formation to the hospital so they knew what the 
working diagnosis was, your so-called working diag¬ 
nosis? A. Yes. Q. Can you find that working diagnosis in 
these records, if you please ? There is one here. I will 
find it for you. Do you know of your independent recollec- 
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tion whether or not it states that woman was suffering 
from cancer of the lungs? A. The first impression of the 
X-ray man was that she had tuberculosis. Q. Tuberculosis? 
A. But I didn’t see it. Q. When did you determine that 
this woman was suffering from cancer of the lungs, Doc¬ 
tor? A. After two or three examinations. Q. What period 
of time was that ? She was living on November 19, 1936, 
and drew the will on December 30, 1936, and died February 
9, 1937 ? A. I would say along the last week of November I 
made it. Q. Would the hospital records show that, Doc¬ 
tor? A. I do not know. Q. Now, these are the laboratory 
records, Doctor. Can you show me any place where those 
bacteriological or any of those laboratory examinations 
showing the working diagnosis and the hospital records 
show that you knew that this woman was suffering from a 
cancer, when they knew this woman was suffering from a 
cancer? A. This examination is negative. Q. For any¬ 
thing? A. Yes. But this was for fluid drawn off of her 
chest, and that would not show cancer anyhow. Q. What 
would, Doctor? A. What? Q. What would, Doctor? A. 
You have got to use your head and your hands to diagnose 
the case. Q. When was it shown that this woman was 
treated for cancer? A. All of the time. I was doing the 
treatments. Q. Did you consider the condition so far 
progressed that no treatment would alleviate that? A. 
There wasn’t any specific treatment you could give. Q. I 
mean it was so far advanced? A. No, because the condition 
permeated through the lung and there was not any treat¬ 
ment. Q. I am asking you is it not a fact you did not give 
any treatment for this cancer, no treatment would be (S. 

229) of avail? A. That would be a fact, yes, sir. Q. 
97 When you admitted this woman in November 1936, 
you knew no treatment would be of avail. A. I don’t 
know about that. Q. How long did you expect the woman 
to live? A. You could not tell. Q. How long did you ex¬ 
pect? A. The prognosis was bad. Q. Doctor, tumors are 
divided into two classes, are they not? Court: What is 
that? Mr. Halpern: Tumors; I mean non-malignant or 
malignant. Court: We are not concerned about what you 
have read. Mr. Halpern: This Doctor has said there was 
no toxemia in this case. I will go more directly to that. 
Court: Are you going to tell him? Q. Is not a cancerous 
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condition, Doctor, always toxic? A. Sometimes it is and 
sometimes it is not. Q. Do you know of any type of cancer 
in which the cancerous growth does not throw off any 
toxins? A. There might be a little thrown off from any 
of them. Q. But where a cancer progresses and when you 
lirst started treating this woman on the first of November, 
who was hospitalized on November 19th, and she died at 
2 o’clock on January 9th, 1937, and in this case did or did 
not her cancer throw off toxins? A. I don’t think it did. 
Q. It did not ? A. No. It was more an obstruction type of 
thing. Q. What is that? A. This was more of an obstruc¬ 
tion type of thing. Q. By that you mean— A. That the 
lungs fill up with this tissue, fill up with water. It makes 
breathing difficult, pushes over to the heart and makes the 
heart more difficult to beat. Q. Was that fluid actually in 
the sac surrounding the lungs? A. That was in the pleural 
of the lung. Q. That was outside the lung? A. That is 
true, but it pushes on the lung. Q. That is true, but it was 
not in the lung. Court: Could water get in the lung, or 
the water get in the heart? A. No. Mr. Halpern: Q. Now, 
Doctor, to what causes do you place this debilitated condi¬ 
tion as showing the progressive decline of the patient ? A. 

Well, you base it on a circulatory depression, on the 
98 presence of congestion of the tissues, pressure of the 
fluid on the heart and lungs, and the loss of strength, 
lack of food, nourishment, and general decline. Q. And 
senility too, Doctor? A. What is that? Q. Her age; 
senility too? A. Sure, naturally. Q. And none of that of 
course all this progressive condition, had nothing to do 
with toxemia. A. Had nothing to do with toxemia, the 
factor of toxemia was absolutely absent, and I would say 
so. Q. Then there could have been toxemia in this case? 
A. Toxemia would not have killed her. Q. You have al¬ 
ready testified on direct— Court: Do not tell him what he 
testified to. Mr. Halpern: I did not ask him that, but he 
has already testified— Court: You can argue it to the jury. 
He said this cancer was not toxic. Mr. Halpern: Q. Doctor, 
have you read any books or authorities on cancer, any 
medical journals? A. Oh, yes. Q. Do you know' any med¬ 
ical authority in support of this position that there are 
cancers which are not toxic? A. Well, I don’t know about 
that. Q. Doctor, certainly you know of one authority that 
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takes your position? Court: He said he did not know. 
A. I don’t know whether that specific point was ever 
brought out. Mr. Halpern: Q. You do not know that? A. 
No. Q. When was the last time, and the name of the ar¬ 
ticle on cancer which you read? A. I read them all of the 
time. Q. In what journal? A. The Journal of the Amer¬ 
ican Medical Association. Q. Do you know what issue? 
A. No. Q. Do you know the person that wrote that ar¬ 
ticle? A. Yes. Q. Do you know what the article was about? 
A. About cancer of the breast. Q. About cancer of the 
breast? A. Yes. Q. And in that you found authority that 
cancers can be non-toxic? Court: He did not say that. You 
asked him when was the last thing he read on cancer. Mr. 
Halpern: I am just asking him if he found any authority. 

Court: He did not say that. Q. Was there any au- 
99 thority in there that stated that cancers were not 
toxic? A. It did not mention whether they were 
toxic or not. Q. Do you know of any article you have ever 
read that said that cancers were not toxic? The Court: 
He said he did not know whether that question was ever 
raised. Q. Then, so far as your knowledge goes, that 
question has never been discussed in medicine? A. It has 
never been brought up as a vital issue. Q. It has never 
been brought up as a vital issue. Is it not true that one 
of the reasons why it is so hard to cure cancer by a specific 
cure, that is, surgical intervention, X-ray, burning, cauter¬ 
izing, and other means, is because of the toxin that is 
thrown off by the cancer, which debilitates and weakens and 
almost destroys the vitality of the patient, so that the spe¬ 
cific cure can not be used? A. Very often the damage is 
done by local destruction, and interfering with vital organs 
that are vital to the body. Q. Doctor, would not a malignant 
growth, as a cancer is, throw off a secretion— Court: Mr. 
Lawyer, he has never said cancers are not toxic. Mr. Hal¬ 
pern: He said some cancers are not. Court: Yes, and you 
want to show that, if somebody has a cancer, whether or not 
it can be cured by burning and so forth. That is far 
afield. Mr. Halpern: I am sorry. Perhaps I did not make 
myself clear. Court: I understand. Mr. Halpern: Now, 
perhaps I did not make myself clear. I mean one of the 
reasons wdiy you can not use these cures is that these can¬ 
cers throw off toxic poison. Court: That is a poison can- 
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cer. Mr. Halpern: Poison cancers are prolix, because all 
cancers are poisonous. The Court: You get on the stand 
and testify to that and I will pay some attention to that. 
Q. Doctor, when you first examined this woman in Novem¬ 
ber, how’ much did she w’eigh? A. I don’t know’, but I 
judge she weighed around approximately 110 pounds. Q. 
What did she weigh at the end of November? A. End of 
November? Q. To your best recollection? A. Oh, I w’ould 
say 105. Q. And how much did she w r eigh at the 

100 end of December ? A. Possibly a little less than 100. 
Q. And what did she weigh when she died? A. T 

don’t know’ exactly, but she lost weight; I w’ould say pos¬ 
sibly 00 to 95 pounds. Court: You did not weigh her? A. 
I did not w*eigh the woman. Nobody else weighed her. 
Mr. Halpern: Q. Now, Doctor, did she make any complaints 
to you of pain? A. Yes, she had some pain, but her chief 
complaint w r as dyspnea, that is, shortness of breath, being 
uncomfortable in breathing. That was her chief complaint. 
Q. Doctor, do you remember on the 31st of December you 
tapped her chest? Do your office records show* that? A. 
Yes. Q. I want to ask him whether or not it affected her 
physical capacity or mental capacity on the 30th day of 
December. A. Not a bit. Q. Would not this great dis¬ 
comfort create inability to sleep and rest, with great rest¬ 
lessness, coughing, and other things, weaken and put her 
dowm physically, speaking in the vernacular— A. She 
was uncomfortable, but that would not have anything to 
do with her mind. She w’as mentally clear. Q. How’ did 
she sleep, from your office records, the w’eek of November 

30th? A. Mv office records would not show’. That is not 
•> 

on here. Q. Does that show’ she w’as sleeping very poorly, 
at short intervals, and w’ould that affect her mental capac¬ 
ity, her alertness, and her ability to think? Court: I had 
better ask the lawyers, when they come in here, how 

101 well they have slept. Mr. Halpern: That is true, if 
your Honor please, as first-hand information; I 

mean, in this specific case, if your Honor please. A. Is that 
a question? Mr. Halpern: Q. Yes. A. I w’ould say to get 
a little pain makes a mind more alert. Q. It makes a mind 
more alert? A. Yes. Q. Did she suffer pain the w’eek of 
the 30th, Doctor? A. She suffered considerable pain. Q. 
She suffered considerable pain? A. As I told you, mostly 
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dyspnea, shortness of breath, from this accumulating in 
the lung. Q. I think we will next take up the tapping, which 
was before the 31st of December, at which time over 1700 
cubic centimeters of fluid were removed. Was there any 
reason why eleven days were allowed to elapse to remove 
that fluid when she was complaining of shortness of breath? 
A. We go over a patient and examine them and see how 
high the fluid is up, and you do not take it all, necessarily. 
You only find out how much it takes to make them com¬ 
fortable. Q. Did this fluid come in a day or two, this 1,700 
cubic centimeters? A. You can not take it all out, as some¬ 
times that makes the lungs collapse, and there is always 
some residue. We take off enough to make them as com¬ 
fortable as possible. Q. Can you tell from your recollection 
of it and from those hospital records, if after the 20th she 
started getting uncomfortable again? A. What date is 
that? Q. The 20th of December, after the 20th of Decem¬ 
ber. A. Oh, December? Q. Yes, sir. A. Well we 
102 will have to look at the records. It accumulates. You 
can not take it all out. Q. Is it not true that every 
time you tapped her chest the fluid was greater in quantity? 
A. It started forming again. The irritation of the pleura 
secretes this fluid. There was no pus in this fluid. It was 
clear fluid with no germs in it at all. Q. Wasn’t she given 
heart stimulants the week of the 20th? A. Yes, she had 
them right along. Q. The week of the 20th? A. The 20th, 
sure. Q. And they did not affect her mental ability, her 
mental alertness: A. Not a bit. Actually, she was getting 
a little weaker all of the time, and she was given these 
things to boost her up, to increase her circulation, to stimu¬ 
late the heart. Q. Doctor, is not a poor circulatory system 
and lack of good heart action something which affects the 
brain wdien there is not enough blood supplied? A. No, in¬ 
deed. Unless you had a growth on the brain, she would get 
just as much. Q. I mean when there is a poor circulatory 
system and the heart is bad. Court: He asked whether 
there would be a mental effect. Mr. Halpern: Q. Whether 
or not she would be alert. A. That does not have anything 
to do with the mind. Q. Doctor, did not she become blue or 
cvanosed before the 20th? Court: Become what? Q. Blue 
or cyanosed. A. A little cyanosed. She got that way sev¬ 
eral times. Q. She did, Doctor? A. Sure. Q. Before the 
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30th? A. Yes. Q. Doctor, did you render a bill in this 
case? A. Yes, sir. Q. And you have not been paid, have 
you, Doctor? A. No, sir. 

Redirect Examination 

Q. Doctor, are these records at this Providence Hospital 
well kept? A. Yes, I think very well kept. Q. Have you 
seen records at other hospitals? A. Yes, sir. Q. 
103 Are they as well kept as at other hospitals ? A. Yes, 
indeed. 

Recross Examination 

Q. Doctor, do not some or most hospitals show visitors on 
the nurses’ charts? A. I don’t think so. Q. They do not? 
A. They might some, I don’t know. That is a matter which 
is up to the hospital. Q. Do not some hospitals—most hos¬ 
pitals—show whether the disposition of the patient is de¬ 
pressed, and things of that sort? A. They might mention 
that once in a while. Q. That is not in these records, I 
mean the fact of visitors or being depressed, and so forth. 
A. That is a matter more or less up to the hospital. Q. 
That is not in these records. A. I don’t know; I haven’t 
looked at them entirely. Court: Your idea is that if a 
hospital’s records do not show visitors, that that is evi¬ 
dence of whether it is a well kept hospital? Mr. Halpern: 
No, No, your Honor. A. That would be an awful job, keep¬ 
ing track of who had visitors. Q. Doctor, have you at¬ 
tended patients at Emergency Hospital? A. I attend all 
of them. Q. You have had opportunity to examine the 
hospital records at Emergency Children’s, or Garfield? A. 
Yes. Q. And do you remember things of that sort appear¬ 
ing on those records? A. I just don’t recall about that 
matter. 

Thereupon to maintain further the issues on their part 
joined, the caveatees called as a witness, Dr. Walter A. 
Bloedom, who testified as follows: I live at 4617 Haw¬ 
thorne Lane, and I graduated in medicine from Creighton 
Medical College in 1907, and have been practicing since 
that date. At the present time I am medical director of 
George Washington University Hospital, professor of 
medicine at the George Washington School of Medicine, 
and chief of staff at Gallinger Municipal Hospital. 


BERNARD ECKER, ET AL. VS. GILBERT L. POTTS, ET AL. 89 

104 I specialize in internal medicine and have treated 
many patients for cancer. I practice in all the hos¬ 
pitals in the District of Columbia. I have testified medical 
and mental cases in court, but I don’t recall any cancer 
cases. I appeared in consultation upon a patient by the 
name of Fannie Ecker in Providence Hospital. I was 
called by Dr. Price. I know him very well. The consulta¬ 
tion was on December 18, 1936 at Providence Hospital and 
on that date I saw and talked with Fannie Ecker, the pa¬ 
tient. Q. "What was her condition at that time, Doctor? 
What was her physical condition! A. Well, we came to the 
conclusion at that time that she was suffering from cancer 
of the lung. Q. Was she able to answer questions? A. 
Quite easily. Q. Was she alert enough to readily under¬ 
stand what you were talking about? A. Yes, very readily. 
Q. Did she show any symptoms of unsoundness of mind? 
A. None whatever. Q. Would you say she was sane or of 
unsound mind at that time? A. Absolutely sane. Q. Did 
she show any drowsiness or inability to recognize people? 
A. None whatever. Q. Did you determine the nature of this 
cancer, whether it was toxic or non-toxic? Q. Was there 
any evidence of toxemia in this patient? A. There was no 
evidence at the time I saw the patient that she was suffer¬ 
ing from a toxic condition. Q. There was no evidence in 
the cancer that would have caused her mind to be defective ? 
A. She was quite alert when I saw her. Q. Have you 
treated people with similar diseases as hers before? A. 
Yes. Q. Were they sane along during the treatment? A. I 
have two patients now suffering from cancer of the lung. 
Q. Similar to hers? A. Yes. Both will die shortly. One 
of them is in the last stage now, probably the longevity is 
a matter of days, or, at the most, weeks. He is quite alert 
and I would say quite capable of contracting any business 
necessary at the present time. Q. In your judgment he is 

perfectly sane? A. Yes. Q. And that is a similar 

105 disease to the disease Fannie Ecker had? A. The 
same disease. Q. And that is the only time that you 

saw this patient? A. Yes, sir. Q. Doctor, is it usual or 
unusual for a patient suffering with a malignant disease 
to have a low temperature ? A. To have a low temperature ? 
Q. Yes, a subnormal temperature. A. Not necessarily. Q. 
Do they often have it? A. Well, sometimes; I presume that 
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is quite possible. Q. That is no indication of unsoundness 
of mind, is it? A. None whatever. 

Cross Examination 

Q. Doctor, do you make any distinction between unsound¬ 
ness of mind and not being able to exercise good, ordinary 
judgment and mental ability to execute a valid deed or 
contract? A. I would say at the time I saw this patient— 
Q. No; I am not asking about this patient. Counsel for the 
other side has talked about unsoundness of mind and in¬ 
sanity. I am asking whether or not you make any distinc¬ 
tion between unsoundness of mind and the synomymous 
term, insanity, and inability to exercise good judgment and 
the inability to execute a good, valid deed or contract? A. 
Yes, I would say there was a distinction. Q. Doctor, aren’t 
you known in town as a heart specialist more or less? A. I 
practice internal medicine. Q. Now, Doctor, are there 
types of cancer which are not malignant—I am sorry; 
which are not toxic? A. The term “toxic” is a very vague 
term. What do you mean by “toxic”? Q. I mean which 
throws off, which creates a condition of toxemia. Court: 
What does that mean to you? Mr. Halpern: It means 
growth, a growth which throws a secretion, which debili¬ 
tates. Court: Does not toxic, in your terms, mean poi¬ 
son? Mr. Halpern: Poison, that is right, a secretion or 
fluid of some kind. Witness; Well, I would not say that 
cancer is toxic in that sense, that they actually secrete a 
poisonous substance. They debilitate a patient. 
106 They wear a patient down. I do not think that 
“toxic” is the term to use, quite. Mr. Halpern: 
Q. How would you describe it, Doctor? A. A debilitating 
disease that eventually results fatally. Q. Now, this con¬ 
clusion of yours of cancer of the lung on December 8, 1936, 
was that conclusion then and there personally arrived at? 
A. It was. Q. And that was the first time you and Dr. Price 
determined that it was cancer of the lung? A. That is the 
only time that I saw the patient. Q. And what time of the 
day was it, Doctor? A. Well, I am not exactly sure; I 
would say about noon, in the middle of the day, as far as I 
can remember. Q. Do you remember any of the history of 
this woman at the present time? A. Yes, shortness of 
breath, and weakness, and a cough. Q. Do you know 
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whether or not she had two or three chest tappings for the 
removal of fluid? A. Yes. Q. Prior to December 8th? A. 
I think she had had; I don’t know whether prior or since, 
but she had had chest tappings and some bloody fluid re¬ 
moved. Q. When you say you do not know whether before 
or after, what do you mean by that? Have you learned 
any information about Fannie Ecker? A. There was no 
evidence of tapping on the day I saw her. Q. You men¬ 
tioned some chest tappings afterward? A. There may have 
been. Before or after; 1 don’t know. Q. Doctor, do you 
remember the age of this woman? A. No; I would have to 
guess at that. I would say probably in the fifties. Q. Doc¬ 
tor, you mentioned a case you are treating now where this 
man is transacting business and is mentally alert. How 
old is he? A. I would say he is about 65. Q. What is his 
general physical condition? A. I would say he would die 
within the next week or two. Q. When I say general physi¬ 
cal condition, I mean what is his heart action? A. His 
heart action shows no particular disturbance. Q. It is or¬ 
dinarily good, is it not? A. Yes. Q. And his circulatory 
system? A. It is holding up pretty well. Q. Was that the 
case with Fannie Ecker when you examined her on 
107 December 8, 1936, Doctor? A. Yes; the disease was 
not primarily a disease of the heart, a cardiac dis¬ 
ease. Q. Then your evidence is based on the fact that this 
woman had a good heart action and a good circulatory sys¬ 
tem? A. Well, the fact that she answered questions 
promptly and intelligently and showed no evidence of men¬ 
tal disturbance. She recognized people and her responses 
were— Q. That is not quite my question. Will you repeat 
my question? A. No, it was not based on that. I mean as 
regards her ability to transact business. That is what you 
want to know, is it not? Q. No. A. Her ability was based 
on the fact that her answers were clear, intelligent and 
prompt, and I saw no evidence of mental disturbance. 
Court: He wants to know whether you remember what the 
heart action was, the pulse action and the blood pressure 
was. A. I don’t recall those details absolutely. Mr. Hal- 
pern: Q. Did those symptoms interest you, Doctor? A. 
The woman was able to sit up and able to answer questions. 
Q. Do you know whether she spoke English fluently? A. 
Well, I don’t know whether she spoke fluently or not Q. 
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Doctor, you do a great deal of consulting work, do you 
not? A. Yes. Q. On the average, how many cases are you 
consulted about in a week, or I will be more specific, in the 
month of December, 1936? A. Well, it varies, it varies con¬ 
siderably ; sometimes two or three consultations a week, and 
sometimes two or three in one day. Q. Did you refresh your 
recollection from notes that you had at your office or any 
other place before you began to testify, Doctor ? A. I looked 
at the date, which indicated— Q. The card in your office? 
A. The date I saw her, which was December 8, 1936. And 
I remember the patient. As a matter of fact, I remember 
distinctly this patient, having seen her in Providence Hos¬ 
pital. Cancer of the lung is not such a common condition 
that we see it every day. It is rather an unusual case. 

This case was unusual in that respect. Q. Have you 
108 got that card with you, Doctor? A. I don’t believe I 
have. Court: Is there anything else? Mr. Halpern: 
Yes, your Honor. Court: Then proceed. Mr. Halpern: 
Q. Doctor, do you remember the weight of this woman ? A. 
I didn’t weigh her. Q. I mean from your medical knowledge 
do you know about how much she weighed ? A. That would 
be just a guess. This patient was in bed. Court: We do 
not want a guess, Doctor. A. I could not state that. Mr. 
Halpern: Q. Do you know whether or not she had pro¬ 
gressively lost an unusual or more than the average weight ? 
A. I could not say. Q. Now, would the fact that she died at 
2:00 o’clock in the morning on the morning of January 9, 
1937, and the fact that you had seen her on December 8, 
1936, would that subsequent history be in accordance with 
your diagnosis on December 8,1936? A. Yes, that would be 
consistent. Q. It would be consistent. Now, did you advise 
any methods of alleviating the pain of this woman? A. 
Well, as a matter of fact, there is no treatment for cancer 
of the lung. Q. No specific cure? A. At the stage‘that I 
saw her in. Q. Now, she progressed or declined sufficiently 
between December 8, 1936, and January 9, 1937, when she 
died, and can you give us an opinion as to her condition in 
the week of December 30,1936? Court: You mean, is it pos¬ 
sible for anybody to do that? A. The attending physician 
would be the man to give you that opinion, I would say; the 
man that saw her every day. It would be just speculation 
as to her condition on my part. Mr. Halpern: Q. She was 
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very extremely weak on December 30,1936, if she died Jan- 
uary 9, 1937? A. Not necessarily. Court: That is argu¬ 
ment. Mr. Halpern: Q. Doctor, was she cachectic? Was 
not this woman in that state? A. Cachectic state? Q. Yes. 
A. Well, at the time X saw her I do not think she was in that 
condition. I do not think she arrived at that stage. 
109 Q. Will you define or explain for us what that term 
means? A. We usually infer by that, in a condition 
of cancer, some anemia, and perhaps some loss of weight. 
Q. Is it not almost always present in a cancer of a malig¬ 
nant, progressive type? A. It depends entirely on the can¬ 
cer. You can not generalize on cancer. A patient may die 
from cancer in weeks, and it may last for years. You can 
not generalize and say all persons die from cancer in an 
cachectic state. Some of them do not. Q. Doctor, would not 
this woman have to become progressively worse rapidly due 
to the fact that you gave her no specific treatment? A. Not 
necessarily. Q. And this decline of Fannie Ecker was a 
gradual rather than, to a layman, a terrific drop suddenly? 
A. The length of life in cancer of the lung may be from a 
few months to two or three years. The average life, after a 
diagnosis is made, I would say is twenty months. That is 
the average. Some may die much more promptly than that, 
depending on the progress of the growth and what happens. 
You can not generalize and give them all just so many weeks 
or months to live. Q. On December 8, 1936, how long did 
you expect this woman to live? Court: He did not say. 
Mr. Halpern: How long, I said. Court: He said she may 
live twenty months. Mr. Halpern: I mean on this specific 
case. Court: I do not think that is an intelligible question. 
Mr. Halpern: He knew that this woman, when he exam¬ 
ined her, as a doctor of medicine, had only a certain length 
of time to live. Court: Why did not you ask him how long 
he expected her to live? Mr. Halpern: That is what I 
meant to ask. Court: Did you form any opinion as to how 
long you expected her to live? A. No, I could not. It is a 
matter of weeks and months. One is assuming, more or 
less, and we do not possess the knowledge to be able to prog- 
note the length of life. It is a dangerous procedure to do 
so. We are assuming the role of Providence when we pre¬ 
dict the day and week a patient will die. It is a dangerous 
condition to do so. Mr. Halpern: Q. When her con- 
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110 dition became progressively worse, which you un¬ 
doubtedly expected in the week of December 8, 193G, 

would not a person in her condition become somewhat dazed, 
that is, not crystal clear, and dull and not bright? A. Not 
necessarily. Q. It could be, Doctor? A. It could be; not 
necessarily. Q. Doctor, would not codein and morphine 
sulphate in Fannie Ecker, with a poor circulatory system 
and poor heart action which required, many times, heart 
stimulants, circulatory stimulants, would not the effect of 
codeine and morphine sulphate depress her sense of percep¬ 
tion of outside stimuli, that is, people being around her? 
Court: You mean taken all at once? Mr. Halpern: What is 
that? Court: You mean taken all at once? Mr. Halpern: 
No; I mean a dose of one-fourth grain of codein and one- 
fourth grain of morphine sulphate, as needed, and as ac¬ 
tually given in this case, would, not that action depress a 
perception of outside stimuli, that is, people talking to her, 
knowing what was said to her, and her ability to respond 
to those questions. Witness Narcotics are not given for 
that purpose. They are to relieve pain and make the pa¬ 
tient comfortable. Q. And they do so, and did in this case? 
A. No. Q. Does it not depress the perception of outside 
stimuli? A. It depends on the amount and frequency given, 
all those factors come into it. Q. Given on the average of 
twice a day, codein in the morning and morphine sulphate 
in the afternoon, or vice versa? A. In what amount? Q. 
One quarter of a grain, and once in a while one-sixth of a 
grain, given twice a day for a period of two or three weeks 
prior to December 30, 1936; and also whisky before meals. 
Court: Wait a minute. Do not get it all together. Of 
course she would take whisky in a certain amount. Mr. 
Halpern: That is what was given in this case. Court: You 
make your question so we can find out -what was given and 
just exactly the amount. Mr. Halpern: Q. I am say- 

111 ing that morphine sulphate and codein of one-quarter 
grains were given separately, one of the drugs in the 

afternoon and one in the morning, almost daily, for two or 
three weeks prior to December 30, 1936. Court: And you 
are asking what the effect is. Mr. Halpern: And may I 
also put in vrhisky? Court: How much wdiisky? Stick to 
the record. Mr. Halpern: Tvro ounces at one time, was it 
not? Mr. Hill: No. Just one time. Mr. Halpern: Be- 
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fore meals to stimulate the appetite. Court: Wait a min¬ 
ute. Do you mean that it was given three times a day? 
There is no evidence of that. Mr. Halpern: Yes, given 
three times a day. Mr. Hill: Show the record to him. Mr. 
Halpern: It started with the 21st. Q. Doctor, there is 
whisky there, is there not, before supper? (indicating on 
paper.) A. Yes. Q. And codein sulphate? A. A quarter of 
a grain of codein at 8:00 in the morning, and at 4:30, 
whisky, ounces, two, I would say. Q. Two ounces; that 
is right, Doctor ? A. Yes. Q. And will you turn over on the 
reverse sheet, Doctor? Whisky again in the morning? A. 
Yes, whisky in the morning. Q. One-quarter of a grain of 
codein sulphate in the morning? A. Yes, sir. Q. And whisky 
again at noon? A. Yes. Q. And codein at 4:00 o’clock? 
A. Yes. Q. And then on the 24th, whisky again in the morn¬ 
ing, whisky again at 11:00 o’clock, twice in that morning? 
Court: You want to show that whisky was taken on the 24th 
and codein on the 24th, and would affect somebody on the 
30th? Mr. Halpern: No; I want to carry it all the way 
through. Court: Ask him what the effect would be. Mr. 
Halpern: Q. Does not all of that, Doctor, tend to separate 
the patient and individual from the surroundings? A. I 
would say that the amount of codein given was very moder¬ 
ate. One-quarter of a grain is very moderate. Court: 
Speak so the jury can hear you. We give sometimes up to 
a grain of codein at one dose. The amount given 
112 here was one-quarter of a grain, which is very mod¬ 
erate dose. I say it would have no more effect than 
relieving the patient of pain, making her comfortable, and 
promoting restful sleep. These patients also acquire con¬ 
siderable tolerance for narcotics, for morphine and codein, 
and also for whisky. After given over a considerable pe¬ 
riod of time, the amount has to be increased in order to give 
them the same effect. Q. It was not increased in this case ? 
A. I would say the patient was treated very carefully. I 
see nothing unusual in it at all. Court: He wants to know 
what effect that would have on a person’s mentality, I as¬ 
sume. Mr. Halpern: Q. Her ability to be mentally alert 
and exercise good, ordinary judgment? A. A good many 
persons take codein twice a day. Q. By that you mean a 
person who has a good heart and is able to sleep well at 
night? A. I would say that most patients are able to stand 
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codein without interfering with their mental processes. Q. 
Without affecting the circulatory system? A. Yes. Q. And 
even though affected with a cancer? A. Yes. Q. And losing 
weight? A. Yes. As far as being able to rest. Q. Doctor, 
in this particular case— A. As far as being able to rest, 
and as far as being able to carry on. The pain sometimes 
in cancer is sometimes distressing. Q. Doctor, in this par¬ 
ticular case, this woman slept fairly well at short intervals, 
and the only time was in the week of December 30th, that is, 
from the 24th on, did she sleep well, that was December 31st 

— A If she did not sleep— Q. On the 27th, 28th, and 
29th, she slept poorly, that is, she slept fairly well but at 
short intervals, and she was very weak, the nurses’ chart 
shows, very weak the morning of the 30th— Court Now, 
ask the question. Mr. Halpern: Q. Now, what would her 
mental condition be the afternoon of the 30th? A. I would 
say, if she slept very poorly on those three days in question, 

it was apparent that narcotics were not given in suffi- 
113 cient amounts. She could not have been— Court: 

He wants to know’ w T hat her condition wrould have 
been w’ith respect to mentality, so as to affect her executing 
a deed or contract. Would that impair her mentality? A. 
I do not believe it would. Mr. Halpern: Q. Doctor, is it not 
true that the reason more narcotics were not given to this 
woman is that her system would not stand it? A. I could 
not answer that question. Q. I just asked you if you could. 
Doctor, is not the procedure in a very progressive type of 
cancer involving a vital organ such as the lung in a woman 
seventy years of age, or seventy-four years of age, with no 
specific cure for her cancer possible, w’ould not the treat¬ 
ment be to separate from her the actualities around her and 
relieve her and make her as comfortable as possible? A. 
Make her as comfortable as possible, that is right. Q. That, 
of course, would mean dulling her perception, ability to feel 

— The Court: mean what ? Q. Dull her perception, abil¬ 
ity to feel; I mean, sensory. A. Not unless she had pain. 
Q. She did have pain. Court: You are arguing. You just 
ask the questions. Q. She did have considerable pain, ac¬ 
cording to her attending physician, and the narcotics and 
analgesics were given to relieve and alleviate that. Was 
not the treatment to separate her from actions around her 
and dull her perception? A. I would say it was to relieve 
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pain, not necessarily the other. Q. Would you not relieve 
pain by dulling the perceptions? A. Not necessarily. Q. 
When you relieve pain, you always— Court: You are argu¬ 
ing the question. Hurry up. Q. I am asking you whether 
or not it is a scientific fact that it is possible to relieve the 
pain of cancer, like cancer of the lung, without dulling the 
perceptions? A. I would say you can relieve pain without 
rendering the patient incapable of carrying on. Q. I did 
not ask you that. A. The perception of pain— Court: 
114 And does it not depend upon how much narcotics are 
given to relieve it? Witness: Yes, it does. This 
patient had a very ordinary amount of narcotics. Q. Doc¬ 
tor, I am still asking you to give me a categorical answer, 
and, if you can not, give me the best answer you can; 
whether or not the giving of narcotics, where there is no 
specific cure, where cancer involves something like the lung, 
whether or not the narcotics for pain separate the persons 
around the patient and dull the perception ? A. I would say 
a quarter of a grain of codein twice a day, which was what 
this patient had, was a very ordinary amount. Court: Does 
that dull the perception? The Witness: It might dull the 
perception slightly, but it would not interfere with her abil¬ 
ity to carry on. 

Thereupon to maintain further the issues on their part 
joined, the caveatees called as a witness, Dr. Richard B. 
Thibadeau, who testified as follows: I graduated from 
Georgetown University Medical School in 1926, and in¬ 
terned at Gallinger Municipal Hospital. I was about three 
years assistant to the District Alienist in Washington. I 
was resident psychiatrist for about a year, chief resident 
psychiatrist at Gallinger Hospital. I have been on the visit¬ 
ing staff of the psychopatic department of Gallinger Hos¬ 
pital since 1927. I am also on the visiting staff at George¬ 
town Hospital and Homeopathic hospital. I am on the fac¬ 
ulty, an instructor in psychiatry, at Georgetown Medical 
School, and medical director at Cedarcroft Sanitarium at 
Brentwood, Maryland, for the treatment of mental and 
nervous diseases. I have testified a good many times in this 
Court. As assistant to the District Alienist over a period 
of approximately three years, we had fifteen to twenty 
cases a week. I would say between two and three thousand 
cases in this Court. I have also testified in Balti- 
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115 more and Rockville and in Upper Marlboro, Mary¬ 
land. 

Cross Examination 

I have been a member of the District of Columbia Medical 
Society, but the last few years I have not been attending 
the meetings. I just stopped attending meetings, and send¬ 
ing in dues, and I was dropped automatically. At the pres¬ 
ent time I am not a member. I am not certified by the 
American Board of Neurology and Psychiatry. I was never 
attached to the staff at St. Elizabeth’s Hospital. I was as¬ 
sistant to the District Alienist. I testified on behalf of the 
District of Columbia. I received compensation for that. 
Dr. Hickling and I both received compensation for that. I 
am on the staff at Gallinger and have been since 1927. I 
only served one term of internship. That vras called a ro¬ 
tating interneship. We had four months of surgery, four 
months of medicine, and four months of obstetrics, three 
rotating services. Afterwards, I was transferred to the 
psychiatric department. I was chief resident psychiatrist 
there at that time I mentioned. I was there as clinical di¬ 
rector, and then made chief resident psychiatrist, in the 
years 1927 and 1928. I graduated in 1926. I was chief res¬ 
ident psychiatrist for a year and I have been on the visit 
ing staff of that department since. I own part of the Cedar- 
croft Sanitarium over in Maryland, and have been a direc¬ 
tor for the past eight years. I am not certified by any 
neurological psychiatric association. So far as I know, there 
is one, which is unofficial, and I have never even applied for 
it. I can not see the advantage in it, and I have never ap¬ 
plied for it. I am attached to the psychiatric department of 
Gallinger Hospital. At Georgetown, Homeopathic Hos¬ 
pital, I am on the visiting staff as far as visiting patients in 
every hospital in the District, but not on the regular staff. 

116 Direct Examination (Resumed) 

Q. Doctor, I ask you if a woman born in a foreign coun¬ 
try, a resident in this country for 49 years, age 71, who suf¬ 
fered from a cancer of the lungs in the summer and fall of 
1936, and who was admitted to Providence Hospital in No¬ 
vember of 1936, received treatment there such as you have 
heard Dr. Price testify to here this morning, and on the 
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29th day of December, 1936, consulted an attorney and in¬ 
structed him in the amount of her property, the kind of it 
and where located, instructed him to whom she wished it 
left in the event of her death, instructed him as to the crea¬ 
tion of a memorial for her in a home, and out of what par¬ 
ticular fund the cost thereof was to be paid, and who in¬ 
structed him to say in her will that she had already amply 
provided for her relatives, and that she did not want to 
leave them anything in her will, and who continued the 
treatment you have heard Dr. Price describe until January 
9, 1937, and on that date died in Providence Hospital, who 
all during her stay in the hospital was conscious, showed 
no signs of unsoundness of mind, readily responded to ques¬ 
tions and answered with alertness and correctness, would 
you say that on the 29th or 30th day of December, 1936, 
she was of sound or unsound mind? A. I think that would 
indicate that she was of sound mind. Q. Would you say 
that on the 29th and 30th days of December, 1936, she would 
be capable of executing a valid will or contract disposing of 
her property? A. Yes, I think she would. Q. Do you know 
what this patient died from? A. I understand she died 
from carcinoma of the lung, or cancer of the lung. 
117 Q. Doctor, assuming the deceased had cancer of the 
lungs, from which she died on January 9, 1937; that 
prior thereto she had been in the hospital and had been 
receiving around the 29th of December, 1936, and the 30th 
of December, 1936, in the morning a quarter grain and in 
the afternoon a quarter grain of codein and a like or less 
amount of morphine, as well as two ounces of whisky for a 
stimulant, would the effect of that and the disease from 
which she was suffering produce mental incapacity for her 
to attend to ordinary affairs. A. A quarter of a grain of 
morphine— Court: You can answer that yes or no and 
then explain. A. No, I do think it would. Court: Now, go 
ahead. Mr. Hill: Q. You may explain it. A A quarter of 
a grain of morphine and a half grain of codein in the after¬ 
noon, was that it? Q. A quarter grain of codein and one- 
sixth grain of morphine in some cases and one-quarter 
in others, as you can read in the record. A. A quarter grain 
of morphine? The dose of morphine hypodermically is 
from one-eighth to half a grain in ordinary pain. A quarter 
grain of morphine is only an average dose, not a large dose 
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at all. Codein is a weaker alkaloid of opium, and a grain 
would hardly relieve any considerable pain. In my opinion 
the fact that she only had a quarter of a grain of morphine 
to give her comfort all day would not indicate that she was 
in very excruciating pain on those days, because excruciat¬ 
ing pain would require more, a larger dose, at least a half 
grain, or a dose repeated frequently. The action of mor¬ 
phine is, first, to dull the perceptions of pain. After the 
pain is relieved, the patient frequently goes to sleep and has 
a natural sleep from which they wake up refreshed. Co¬ 
dein would have practically no effect on the brain or mind 
in such doses as that. It would depress the cough reflex, 
which is situated in the medulla part of the brain. It would 
tend to relieve the cough by depressing the cough 
118 reflex. So far as the toxic or toxemia from the 
drugs, my opinion is that that could be discounted, 
that is, any effect of exogenous toxins, that I mean by that 
is toxins or poisons introduced into the body from with¬ 
out, and there are the toxic conditions to some extent that 
result from indigenous toxins, or toxins absorbed from the 
body that may or may not be absorbed from a malignant 
tumor. A cancer is a malignant tumor. The cause of death 
from cancer may be tw T o ways, from two causes. One is 
by—cancer, as you understand, is a tumor; what we speak 
of as an epithelial cell tumor. It grows, and by its con- 
gruity, that is, by its being near to other organs, it crowds 
those other organs, such as the lungs, or cancer any place 
interferes by its cancerous growth, and these cells growing 
into the other organs interfere with the functions of those 
organs, and the patient dies. Secondarily to the cancer by 
i malfunction or an interference with the function of the or¬ 
gans the cancer affects where the cancer is situated. The 
other reason for death from a cancer would be, in the 
terminal stages, late stages, that the cancer began to dis¬ 
integrate or break down, which is, for instance, due to the 
disintegration or breaking down of the cancerous tissue, 
and that pus is absorbed and causes a toxemia, which may 
or may not affect the mind. A person may be very toxic 
and still their mind be clear. In this case, from the evi¬ 
dence that I have heard, there was no pus present. There¬ 
fore, I assume that the cancer could not— Q. You heard 
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Dr. Price testify that this fluid was clear and no pus pres¬ 
ent? A. Yes. Q. Is that what you referred to? A. Yes. 

Cross-examination. 

Q. Doctor, is it true that codein or morphine affect 

119 various persons in different manners? Court: An¬ 
swer that yes or no. You know w’hether it does or not. 

A. It does. Yes. Mr. Halpern: Q. And can you tell from 
that hospital record as to how it actually affected this par¬ 
ticular woman ? A. From the hospital records ? No. Court: 
You do not know what hospital record, do you? Mr. Hal¬ 
pern: Q. You have examined the hospital records, haven’t 
you? A. Only two days, the 29th and 30th. Q. I mean 
those two days. A. Yes. Q. Now, could this woman have 
had what they call a toxic psychosis? A. She could have 
had. Q. From the 29th and 30th, from those two days’ 
records, could this woman have been suffering from a 
toxic psychosis? Court: Was there anything to indicate 
a toxic psychosis? A. There was not. Mr. Halpern: Q. 
Could she have suffered from toxic psychosis? Court: 
How could he tell: Mr. Halpern: Q. You did not ex¬ 
amine the history before the 29th and 30th; is that it? A. 
No. Q. Was this woman in a cachectic state, Doctor, from 
your examination of the 29th and 30th? A. She probably 
was. Q. She probably was? A. Yes, as a physical condi¬ 
tion. Q. Now, the giving of narcotics to this woman twice 
a day was for the purpose, in your opinion, to separate this 
woman from outside stimuli? A. Not at all, except from 
the sense of pain, the perception of pain through the 
sensory nerves. Q. Now, when you affect the sensory per¬ 
ception of pain, don’t you also as a concommitant and con¬ 
current condition also affect the other sensory impressions ? 

A. Not necessarily; not necessarily. In that dose you 
would dull the perception of pain, but not the psychic cen¬ 
ters at all; not the mind at all. Q. Don’t you block 
the sensory impressions to the brain? Court: You 
are arguing, aren’t you? Mr. Halpern: Q. I mean, 
when you say dulls the centers of perception, the 
thinking centers is what you mean? A. Dulls the 
perception of pain. Q. Does not that affect 

120 the thinking centers? A. Not at all. Q. Also from 
your examination of the 29th and 30th it reveals, I 
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believe, that no specific cure or method of treatment was 
given to this woman— Court: You had the word “cure” 
in there, didn’t you ? And did not all of the doctors testify 
that there was not any cure ? Mr. Halpern: That is right. 
He said there was not any cure. Mr. Halpern: Q. And 
the only treatment she received was to separate her from 
the actualities around her, and would not that treatment 
separate her from her environment, that is, of pain, would 
that not affect her judgment? Court: Is that a trick ques¬ 
tion, or what? Separate her from the actual realities 
around her; what does that mean? Mr. Halpern: I will 
say actualities, from her ability to feel pain. Court: He 
has answered that in the question before, hasn’t he? I 
noticed you asked Dr. Bloedorn something about if some¬ 
thing would not separate her from the actualities around 
her. That means one thing, and then it means another. 
When you separate a person from the actualities, they do 
not know what is going on around them, do they? Mr. 
Halpern: One might say that. Q. Doctor, what ordinarily 
is the effect of morphine on an individual? A. It relieves 
pain by dulling the perception of pain. The pharmacolog¬ 
ical effect of morphine is to dull that pain by processing the 
perception from the opposite of giving a local anesthesia, 
like in the perception of pain, that paralyzing the organs 
of pain, and no pain goes through. With morphine, on the 
other hand, it goes through and the perception of pain is 
depressed. Q. Is it your categorical answer that morphine 
does not effect the psychic centers, that is, the parts of 
the brain that form judgment? A. It only induces sleep in 
large doses. In doses of this kind it would only induce 
sleep if sleep had been interrupted as the result of the 
pain, secondary, and because of pain being relieved 
121 it would have been removed. It is not a hypnotic 
which causes sleep, as we speak of hypnotics, as so¬ 
dium amidal, or something of that kind, which has no effect 
on pain, because the patient goes to sleep merely because 
the pain has been relieved. It does not put the patient to 
sleep primarily. Q. Would the effect of a large amount 
of fluid in the chest on the 30th, which was evidenced by 
chest tapping on the 31st and the removal of 1,700 cubic 
centimeters of fluid, affect her mind or thinking apparatus ? 
A. If it was clear fluid and contained no pus, it would not; 
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cause physical discomfort by pressure is all. Q. Would the 
physical discomfort which prevented her from sleeping and 
getting proper rest— A. If the fluid was in sufficient 
quantities to cause pressure to induce pain, it would in¬ 
terfere with her sleep, naturally. Q. Will you continue that, 
Doctor? Would that affect her thinking? Court: Would 
loss of sleep affect her thinking? A. Not at all, no. Mr. 
Halpern: Q. Would not a person who is debilitated, weak, 
and not rested, is not that person less capable of exercising 
good judgment than a person -who is rested and strong? 
A. I don’t think so, not at all. Q. Would the fact that she 
slept very little on the night of the 29th and the night of • 
the 30th and was very weak the morning of the 30th, would 
that— A. It should not affect her mind. 

Thereupon to maintain further the issues on their part 
joined, the caveatces recalled as a witness, Gilbert L. Potts, 
who testified as follows: I have been previously sworn 
and in my lifetime, I knew Fannie Ecker only as a client. 

I have been a member of the bar of the District of Co¬ 
lumbia for three years. My office is in the Southern Build¬ 
ing. I have seen the last will and testament of Fannie Ecker 
before. I prepared it. 

Q. Where did you prepare it? A. The will w’as prepared 
in my office, and the information obtained from Fannie 
Ecker. Q. What date was that? A. December the 29th, at 
Providence Hospital. Q. At that time, wffiat did she tell 
you? A. She told me that she had some money in the Per¬ 
petual Building Association, she had over $5,000; 
122 that it was there in her name and in the name of 
Mrs. J. Cohen; that there was also a person in¬ 
debted to her in the amount of $1,000 by the name of Rome 
on H. Street, N. E., her name was Anna Rome, and her 
husband. She gave me a deed of trust and a letter with 
the deed of trust and said she would like to have that $1,000 
set up for the— Q. I ask if these are the papers you refer 
to? (Indicating). A. Yes, sir. She said that she would 
like to have that $1,000 collected out of . her estate when 
she died and to put up a memorial bed for her in the Jewish 
Old Age Home. And the balance of her estate, including 
stock that she had in a private, in a closed corporation, and 
the money that she had on deposit, and her trinkets were 
to be divided up amount three ladies, whom she mentioned 
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as Reba Stein, Minnie Salen, and Sarah Cohen, and it is 
so set out. Q. And, according to her instructions, did you 
prepare this will? A. I did. Q. And when did you see her 
again? A. I returned in the afternoon, between 2:00 and 
3:00, on the 30th of December, and probably took— Q. 
Returned where; to the hospital? A. To Providence Hos¬ 
pital. Q. Go ahead. A. And it probably took five to ten 
minutes at the most to secure the two witnesses necessary 
to the will. Court: Where were those names written into 
the will? Witness: Where were these blanks filled in? 
Court: Yes. Witness: In the hospital. I was there about 
2:30 on the 30th. Mr. Hill: Q. Who filled them in? A. I 
filled them in. Q. Who gave you the data ? A. Miss Ecker. 
Q. Were you present when the will was executed? A. Yes, 
sir. Q. Who else was present at that time? A. The two 
witnesses to the will. Q. The two witnesses to the will who 
testified here? A. Yes, sir. Q. And who else? A. Mrs. 
Salen. Q. During your negotiations with Miss Ecker, did 
you notice any indications of unsoundness of mind? A. No, 
sir. Did she give you her answers without prompt- 
123 ing? A. Yes, sir, she was very clear, and she spoke 
very good English. Court: Wait a minute. Are you 
talking about the first time you w'ent there? Did anybody 
go with you? Was there anybody else there? A. You mean 
with us? Mr. Hill: Q. The first time you went. Court: 
The first time you went, how did you happen to go there? 
A. There was a call in my office. T^ourt: Do you know 
who called at your office? A. No. I believe—I mean, this is 
just merely my opinion— Mr. Hill: Q. Did you answer 
the call yourself, the first time ? A. No. Mr. Halpern: The 
first time? Was there more than one call? Mr. Hill: Q. 
When it came in. A. And I was asked to be at Providence 
Hospital at 2:00 o’clock the following day and meet Mrs. 
Salen there, and she would introduce me to Miss Ecker. 
I had never known Mrs. Salen. Mr. Halpern: Just a 
moment. I thought you got the call on the 29th? A. No, 
I said the same day. Q. You went the same you got the 
call? A. No, I was asked the same day. Court: When did 
you get the call? A. Either that morning, or the evening 
before. Court: It was to meet somebody at the hospital. 
Did they tell you wrhom to meet there ? A. Yes, meet Mrs. 
Salen. Court: All right, When you went to the hospital, 
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who was there with Mrs. Salen? A. Mrs. Salen was there 
by herself. She met me in the hall. Court: You said 
somebody was there you never met before; who was it? 
A. Mrs. Stein. Court: Then I am dumb, or everybody 
else is. You say you do not know who telephoned? A. No 
sir, I do not know who the message came from. Court: 
You were told to go there and see Mrs. Salen? A. Yes. 
Court: You did not ask who this person was who called 
you? A. My secretary answered the phone. Court: You 
were not there? A. No, sir, I did not get the call. Court: 

You went out? A. Yes, sir, I did go out. Court: 
124 And you never saw the person who called, that tele¬ 
phoned you to go; is that correct? A. That is right; 
I mean, I don’t know who it was. Court: That is right, 
and you never met anybody there but Mrs. Salen? A. That 
is right. Court: Who presented you to Mrs. Salen? A. 
It was like this: I was waiting for the elevator to go up 
to the third or fourth floor, and this lady said, “ Pardon me, 
have you two nickels?” I said, “I don’t think so.” She 
said, * ‘ Are you Mr. Potts ? ’ ’ And I said, ‘ ‘ Yes. ’ ’ She said, 
“I am Mrs. Salen.” That was the first time I met Mrs. 
Salen. Court: Who was Mrs. Salen? Mr. Hill: She is 
here. We are going to put her on the stand. Court: Did 
she say anything about the lady making a will? A. She 
said, “Aunt Fannie wants to make a will.” Court: And 
you went up to the room? A. I went up to the hospital room 
and saw Fannie Ecker. Court: I got confused by the 
names Salen and Ecker. Mr. Hill: Q. Then, after you got 
the data, prepared the will, what became of the will? A. 
The will remained in my possession after it was executed. 
Q. And upon her death you filed the will? A. Yes, sir. Q. 
And that is the same will that was executed that day? (in¬ 
dicating.) A. Yes, sir. Q. And that is the same will that 
is here? A. Yes, sir. 

Cross-examination. 

Q. Now, Mr. Potts, you talked to Fannie Ecker on the 
29th? A. Yes, sir. Q. What time of the day? A. I would 
say after 2:00 o’clock, before 3:00 o’clock. Q. She gave 
you ready answers to any questions you propounded to 
her? A. She told me just what she wanted done. Q. Did 
you ask her who her relatives were? A. Yes, sir. Q. Did 
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you take that information down ? A. Did I take that down ? 
Q. Yes. A. No, sir. Q. Did you have that typed in the will f 
A. No, that was not typed in the will. Q. Why not? A. 
Mr. Halpern, the situation was like this: That lady 

125 told me, lying in the bed, that she had been in this 
country for fifty years, and for the past twenty 

years she had never seen her brother, Bernard Ecker, and 
he was here in Washington, and she also had nieces and 
nephews by marriage living here in the city, and that she 
brought some of them over from Europe, and spent her 
money to bring them over here, and she did not feel that 
they deserved anything. Q. I did not ask you that. A. You 
asked me why I got those names. Q. I asked you if you got 
the name of Bernard Ecker why didn’t you type those 
names down? Court: The names of what? Mr. Halpern: 
The will was drawn up then, and I am asking why they 
were not typed in. Court: Because she was not leaving 
them anything. Mr. Halpern: I am trying to get his an¬ 
swer. Court: He is telling you. Mr. Halpern: I am ask¬ 
ing him why she gave the relatives. The Court: He is 
telling you what she said, and that will be the reason why 
they are not in there. Mr. Halpern: They are in there 
but not typed. I am asking why it was not typed when 
he wrote this will. Court: I have not seen the will, and 
I thought he left those names out. Ask him why they are 
written in there in ink instead of type when he went back 
to his office. A. I asked her if she knew their addresses. 
She said, “No.” She said, “I have not heard from them 
for years.” She said she had not heard from Hungary 
for years. Court: Go ahead. I do not want to interrupt, 
but I want to get in my mind what became of this woman 
that went up in the elevator with you and wanted the two 
nickels change from you. A. She w T ent back upstairs. Court: 
Upstairs where? A. Upstairs to the room where Miss Ecker 
had a private room. Court: Was she ever in there while 
you were there? A. During this conversation she was in 
the room and she walked out in the hall and then she came 
back in the room. Court: I see. Go ahead. Q. 

126 How long were you there the afternoon of the 29th? 
A. I would say I was there maybe thirty minutes, or 

25 minutes. Q. And she mentioned the name of Bernard 
Ecker? A. Bernard, her brother. Q. Any other relatives? 
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A. Yes. She said she had a sister and didn’t know where 
she was. Q. Did she mention the name of any other rela¬ 
tives? A. Yes, named one; Goodman. Q. Goodman. Did 
she give any more name that that? A. She said her name 
was Edith Sarah— Court: Answer that directly. Mr. 
Halpern: Q. Just answer the question directly. I just want 
her name. A. She said her name was Sadie or Sarah 
Goodman Ecker. Q. It was Sadie? A. Or Sarah. Q. And 
you chose Sadie. A. Or Sadie. I thought that was the 
Anglicized name and that is the reason I used it. Q. 
Did you mention any other relatives besides Bernard and 
Sadie Goodman? A. Bernard, yes. That is the only ones 
mentioned to me. But if you will allow me to explain— 
Q. Just a moment. If you will allow me to conduct this 
cross examination in my own way. Did she ever mention 
the name of Lhos Ecker? A. No, sir. Q. You stated she 
gave you a letter and deed of trust. How were they 
given you? A. They were in an envelope. Q. Where is 
that envelope? A. The envelope was laying upon a tile 
top table which was in the room. Q. It was laying there. 
And what did she tell you? Court: What? About this 
paper? Mr. Halpern: Q. I mean what did she say about 
that envelope? A. She gave it to me, did not ask me to 
take it. Court: He wants to know how you got it. A. 
Picked it up from the table. Q. When you came into the 
room the envelope was there. A. Evidently. I mean I 
couldn’t tell you whether she conjured it from somewhere. 
Q. And did you read the deed of trust and the letter there? 
A. Did I read it? Q. Yes. A. I opened it and read the 
deed of trust, opened the letter, and saw who it was 
127 from and who to. Q. Did you read the deed of 
trust, and see if it stated about the indebtedness by 
a note? A. Yes, sir. Q. Did you ask her for the note? A. 
Yes. Q. What did she say? A. She said that deal was 
consummated. Q. I want to ask— Court: She started 
to tell you. Mr. Halpern: No, I asked him did he 
know where the note was. Court: He was telling you. 
A. She said that deal was consummated by Abe Stein, he 
made the entire bargain. Of course, the money was given 
to Mrs. Rome. Court: Did she tell you where the note 
was? A. She said Mrs. Abe Stein had the note. I can go 
on. That is the story in substance. Court: That is all. 
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Q. Did you communicate with Mr. Stein that day and ask 
him whether or not he had the note? A. No, sir. Q. Did 
you know Ethel Stein prior to December 29, 1936? A. No, 
sir. I met Ethel Stein— Court: No. Did you know her 
before that? A. No, sir. Q. Did you know her before that 
by name or reputation? A. No, sir, not at that time, I did 
not know her. Q. Did you know Reba Stein prior to De¬ 
cember 29, 1936? A. I don’t think so. Q. Did you know 
Sarah Cohen prior to December 29, 1936? A. I don’t 
think so. Q. Did you know Minnie Salen prior to to De¬ 
cember 29, 1936? A. I knew her that afternoon. Q. I mean 
prior to that? A. No, sir. Q. Did you ask Minnie Salen 
anything? A. I asked her if she wanted me to make a 
will. Q. Did you make a direct interrogatory if she called 
you? A. No. Q. Did you ask Minnie Salen if she called 
you? A. I asked Miss Ecker. Q. I thought you said you 
did not. A. I asked if she "wanted to make a will. Q. 
I mean did you ask Mrs. Minnie Salen or Fannie Ecker, 
either one of the two, if they had called your office by 
telephone? A. No, sir. Q. You did not ask either 
128 one of those that question? A. No, sir. Q. Now, is 
it not true that your sister was going with the son 
of one of these legatees at that time? A. That I couldn’t 
answer. Q. Your sister at the present time is married to 
one of these— A. Yes, sir. This is two years ago. Q. 
That is right. 1 said going with; I didn’t say married. 
A. I say I don’t know. Q. Prior to your sister’s marriage 
-was she living at hime? A. Yes, sir. Q. Were you living 
at home? A. Yes, sir. Q. Now, w’hich one of these three 
legatees is the inother-in-la-w of your sister? A. None of 
them. Who is a sister-in-law of your sister? A. All three 
of them. Q. All three of them are your sister-in-law’s? A. No, 
sir, not my sisters; they are my sister’s sisters-in-law. Q. 
Your sister never discussed these three being inlaws of 
hers? A. I do not follow you. Q. Now, Mr. Potts, this 
language that you have in here in pen and ink— A. Yes, 
sir. Q. “My nephew’s by marriage and otherwise, my 
nieces, Ethel Stein and others of whom I have no knowl¬ 
edge” did Fannie Ecker give you that in her own words, 
“ of whom I have no knowledge ” ? A. No. Q. Was it words 
to that effect ? A. Perhaps, yes, sir. Q. Perhaps. What do 
you mean by “perhaps”? A. She said she hadn’t heard 
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from Europe for so long that she did not know whether 
her brothers and sisters had any children, and if they did 
she didn’t know them. Q. In other words, she never men¬ 
tioned the fact that she had been sending money for thirty 
years to a sick nephew, Lhos Ecker? A. She said she had 
been giving money to neices and nephews for years, and 
thought she had given them enough. Court: He means 
abroad. A. Yes, sir, she said she had been giving them 
money. Q. Did she mention the nephew by name f A. No, 
she didn’t mention any names. Q. And you didn’t ask for 
any names? A. Not for those names. Q. What was the 
reason for Bernard, Sadie Ecker or Ethel Stein? A. I 
knew none of the relatives myself. Q. Why did you want 
the addresses? A. It was necessary in case the will 
129 -was ever filed, necessary to have those, and also 
to identify the person. Q. You have heard Miss 
Marie Purcell, the Medical Association worker, at the 
Providence Hospital, say she examined the will of two 
pages before signing it? A. Yes, sir. Q. And that she does 
not remember that writing there? A. Yes, sir. Q. Did 
you point that writing out to her? A. Point that writing 
out to her? Q. Yes. A. I don’t know. Q. Is there any 
reason why the initials of the subscribing witnesses are 
not placed on the first page of this will? A. Any reason? 
Q. Yes. A. No, sir, there is not. The will was fastened 
together. Q. “Fannie Ecker, her mark”, is that your hand¬ 
writing? A. Yes, sir. Q. Did Fannie Ecker make this 
“X” herself? A. Yes, sir. Q. And was not guided? A. 
Was not guided. Q. Is that the same pen that you used? 
A. It is exactly the same pen. Q. Now, you say she spoke 
very good English? A. I said she spoke good English, yes, 
sir. Q. When did you first learn that she couldn’t read nor 
write English? A. She told me that. Q. When? A. During 
the course of our conversation. Q. What day? A. On the 
30th. Q. On the 30th? A. Yes, sir. Q. Then on the day 
you were first interrogating her on the 29th, you did not 
know that? A. I did not have any business to know it. 
I didn’t ask her to sign anything. Q. And when you learned 
that she was unable to read or write what did you do than ? 
A. I proceeded to read her the will in the presence of the 
witnesses. Q. Did you hand her the will first? A. I showed 
her the papers I had in my hand. I said, “Miss Ecker, this 




110 BERNARD ECKER, ET AL. VS. GILBERT L. POTTS, ET AL. 

is your last will”, and I read it to her while the witnesses 
were in the room. Q. Did you ask her first to read it her¬ 
self? A. No, sir, I didn’t. Q. Why? A. She handed 

130 it back to me. Q. You gave her the will? A. I gave 
her the will and she gave it back. I said, “I am going 

to read it in your presence”. Q. You never asked her why 
she did not read it herself? A. No, sir. Q. When did you 
find out she couldn’t read nor write ? A. When I asked her 
to sign it. Yes, sir. Q. And that is the first time you asked 
her on the 29th? A. It didn’t arise on the 29th. Q. Noth¬ 
ing of that sort arose? A. No, sir. Q. Was Minnie Salen 
in the room on the 30th? A. Yes, sir. Q. Anyone else 
there? A. Miss Purcell and Mr. Hughes. Q. Anyone 
else? A. No, sir. Q. Was Sarah Cohen and Reba Stein not 
there? A. No, sir. Q. Did you inquire from her what 
particular relationship these parties were to her in the 
will? A. That is before. Q. Yes. A. Yes. Q. Mr. Potts, 
when did you learn of the death of Fannie Ecker? A. I was 
told about 11 o’clock on January 9th, the day she died. 
Q. By whom? A. By Mrs. Cohen. Q. And when did you 
communicate with the relatives of Fannie Ecker? A. I be¬ 
lieve—this is a little doubtful in my mind—Mr. Levin asked 
me if I would bring the will up to a place on Connecticut 
Avenue for the relatives to read. Q. Did you know Mr. 
Abe Stein? A. No, sir. Q. On the morning of January 11, 
Monday morning? A. I couldn’t tell you, sir. Q. Don’t 
you remember whether vou called him or not? A. No, sir. 
I make many phone calls. Q. I mean in regard to this will? 
Court: He stated he does not remember. Q. In regard to 
this will? A. I really couldn’t tell you. Q. Did you call 
any relatives to this place before you met them at this place 
on Connecticut Avenue? A. I really couldn’t tell you. Q. 
What is your best recollection? A. I really couldn’t tell 
you. Q. Isn’t it a matter of fact that on the morning of 
January 11, 1937, which was Monday morning, sometime 
before 12, you called Mr. Abe Stein and told him you had 
the will in your possession of the late Fannie Ecker and 
wanted to meet him? A. I reallv couldn’t tell vou. 

131 Q. Don’t you knovr? A. No, sir, I don’t. Court: 
He said he did not. Q. Don’t you remember telling 

him over the phone he and his wife were not the only rela¬ 
tives and that it would be best for him to be present when 
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the will was opened or read; can you remember that? A. 
I can’t remember any conversation with any detail. Court: 
Who told you to go to Connecticut Avenue? A. I believe 
Mr. Stein or Mr. Levin; I mean Mr. Levin, I think. Q. 
When was that conversation? A. I really don’t know. Q. 
When did you meet them on Connecticut Avenue? A. X 
believe in the evening between nine and ten. Q. After the 
will was read was there any conversation regarding this 
will? A. I think there were some derogatory remarks 
about it by the members present; I mean one of them was 
a member of the bar. I do not mean any of those at the 
counsel table. Q. I mean was there any conversation? A. 
Yes. Q. Did this conversation take place— Court: What 
bearing has this? Mr. Halpcrn: It will be revealing. Court: 
I want to know what you mean by revealing. Here is a man 
who takes the will up and the relatives are there. Mr. Hal- 
pern: I want to ask him whether he told one of the parties 
there, the neice of Fannie Ecker, that this information con¬ 
tained in this will was given to him in the home of Minnie 
Salen? Court: You can answer that yes or not. A. No, 
I did not say such a thing. Q. Did you also tell— Court: 
Not did he also. Q. Not also. Did you state that what oc¬ 
curred when they told you to draw this will was no concern 
of yours, that you were the attorney and that was what you 
were being paid for? A. I do not follow you. Q. When 
you were reproached as to why you made a will in wdiich 
no bequest was made to the relatives and you did not com¬ 
municate with the relatives you said it was no concern of 
yours? A. I did not say such a thing. Court: Why didn’t 
you? A. Sir? Court: Why didn’t you? A. A will 
132 does not — Court: That is all right. Q. Did you 
tell Miss Ecker about being an executor in this will? 
A. Did I ask her? Q. No; did you explain about an execu¬ 
tor had to be appointed in regard to a will? A. Yes. Q. 
When did you tell her that? A. On the 29th. Q. And did 
you suggest it or did she suggest that you be executor? A. 
She told me she thought I was qualified, thought I would 
be a good executor. Q. In that half an hour she thought 
that? A. Yes. Q. Did Mrs. Salen recommend you? A. 
She introduced me as an attorney. Court: He asked did 
Minnie Salen say anything about your being an executor 
or not. A. No, sir; she did not. Q. Did you explain to her 
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that as executor you would be entitled to an approximate 
commission of 10 per cent? Court: That isn’t proper. Mr. 
Halpern: If your Honor please, it was explained—Court: 
What lawyer sits down and tells the client that the lawyer 
-wants to be the executor and he is entitled to 10 per cent? 
The statute says he cannot get more than 10 per cent. Mr. 
Halpern: He is entitled to a commission or fee of not more 
than 10 per cent. A. I do not think you should ask the 
question. Mr. Halpern: May we approach the bench? 
Court: Yes, sir. (A conference was held at the bench which 
was not reported.) Court: Go on and ask it. Q. Mr. Potts, 
did you tell Fannie Ecker she could have a friend or rela¬ 
tive serve as executor and waive the commission? A. No. 
Q. You did not? A. No. Q. Did you tell her that she 
could have anyone whom she had confidence in to serve as 
executor besides an attorney? A. I said she could appoint 
any executor whom she pleased. Q. Did you have her un¬ 
derstand they did not have to be a member of the bar, an 
attorney? A. No, I did not say that definitely. I inferred 
it. I asked her—if you care to have me go on. Court: You 
have ans-wered it. 

133 Thereupon to maintain further the issues on their 
part joined, the caveatees called as a witness, Minnie 
Salen, who testified as follows: I live at 3028 Park Place, 
N. W. I knew Fannie Ecker during her lifetime. I knew 
her for twenty years. I was friendly with her. I saw her 
every day at the hospital. I was there the day Mr. Potts 
came to see her, and I was there on the day the will was 
executed. I think that on the date she executed this will 
she was of sound mind. 

Cross Examination 

Q. Are you the one that called Mr. Potts? A. Yes, sir. 
Q. And did you recommend him as attorney to be the ex¬ 
ecutor of his will? A. No, I did not. Q. Were you present 
when this will was discussed as to what should be put in it? 
A. Part of the time I was there. Q. You said you knew- 
Miss Fannie Ecker twenty years? A. Yes, I did. Q. And 
did you know the members of her family in Washington? 
A. Yes, I do. Q. And did you know Mrs. Goodman? A. 
Not all of her relatives. Q. Do you know Mrs. Goodman? 
A. No, I do not. Q. Did you know of any of her relatives 
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whom she had in Europe? A. No. Q. Didn’t she ever dis¬ 
cuss with you the fact that she was sending money to a 
nephew by the name of Lhos Ecker in Hungary? A. No, 
she did not. Q. Did she ever mention any of her nephews 
who lived in Europe by name? A. No, she did not. Q. 
And did you ever see her at the home of her relatives? A. 
Yes. Q. How often in those twenty years.’ A. That was 
many years ago. 0. How many years ago? A. It was 
about seven years ago. Q. Didn’t she live at the home of 
Mrs. Ethel Stein as late as 1932? A. No, she did not. Q. 
She did not? A. No, sir. Q. Didn’t she live in the 2700 
block of Fourteenth Street with Mrs. Ethel Stein? A. No. 
She visited there. She did not live there. Q. "When I say 
live, I mean in the sense of staying there a day or two a 
week or in her employment when she had a night off? A. 

No. Q. And you also say she did not stay there in 
134 the years 1932 and 1933 and when she did not work 
in the summer? A. No. She may have visited 
there, but she didn’t live there. Q. Did you have any knowl¬ 
edge of the financial worth of this woman? A. No, I did 
not. Q. When did you first learn the contents of this will? 
A. Well, while I was there I heard parts of it, and then 
the will was read after that. Q. Did you know the imovi- 
sion there that not only are you to receive generally one- 
third of the entire amount, but also to receive 1,000 if the 
bequest to the so-called Jewish Old Age Home was an in¬ 
valid bequest? A. If it was invalid? Q. I did not say that. 
Court: Didn’t you ask whether it was invalid? Mr. Hal- 
pern: No, I asked her if she knew the bequest was invalid 
she was to receive an additional $1,000 share of the estate. 
A. No, I did not. Mr. Halpern: Q. You did not hear that 
discussed? A. That it was invalid? No, I didn’t hear it 
said. Mr. Hill: I object to that line of questioning. Q. Did 
Fannie Ecker ever mention anything about this Jewish 
Old Age Home before this? The Court: Before when? 
Mr. Halpern: Before it being put in the will. Court: I 
mean did she hear it discussed. Mr. Halpern: That is 
what I am asking. Court: I mean was she there. Mr. 
Halpern: She said she was there. Court: Off and on. Did 
you hear anything being discussed about leaving anything 
to the Jewish Home? Q. Did you also hear that if the 
$1,000 did not go to the Jewish Home you were to receive 
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it? A. Not for myself. I was to put it in the home. Q. 
You did not know anything about getting $1,000? A. I was 
not to get that $1,000. Q. You were not to get the $1,000? 
A. No, sir, not for myself. Q. How did you happen to call 
Potts to draw this will? A. How did I happen to call Mr. 
Potts to draw this will? Q. Yes. A. I heard of him. Q. 
From whom? A. From his sister. I had met his sister. 

Q. Where had you met his sister? A. Where did I 
135 meet her? Q. Yes. A. Oh, I don’t remember where. 

Court: You mean had she known her? A. I had met 
her but once or twice before that. I knew he was an attor¬ 
ney, but never had any dealings with him before, nor with 
any attorney. Q. How did the circumstances of the draw¬ 
ing of the will come about, I mean how did Miss Fannie 
Ecker express a desire to draw a will ? A. She told me she 
wanted an attorney. Q. When was that? A. About two 
days before the 29th. Q. When did you make this tele¬ 
phone call to Mr. Potts? A. I made it that morning he 
came there. 

Thereupon to maintain further the issues on their part 
joined, the caveatees called as a witness, Mrs. Sarah Cohen, 
who testified as follows: I live at 600 E Street, N. E. I 
knew Fannie Ecker during her lifetime, for thirteen years. 
I was friendlv with her. I onlv saw her on her davs off. 

» V V 

When she quit working two or three davs at a time. I 
remember when she became ill. I took her to the hospital, 
Mrs. Salen and I. I called Dr. Price. I saw her every day 
at the hospital except Sundays. I never saw anything to 
indicate that she was not able to attend to her affairs. She 
could even listen to a radio. She never showed any indi¬ 
cation of unsound mind. She told me she had a brother 
and hadn’t seen him in twenty years. 

Cross Examination 

Q. Mrs. Cohen, how did your name happen to get on this 
bank account of $5,000? A. It happened this way— Court: 
Is that proper cross examination? Mr. Hill: I was not 
going to suggest it, but it is not. Court: If it is not, then 
you will be bound by it. Mr. Halpern: Then I will be bound 
by it. Court: Go ahead and make her your witness. A. 
Well, she said Mrs. Ethel Stein had a bank book and she 
thought she would take it from her, wanted to put it in her 
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own name, and came to me and asked me days in and days 
out, and finally I said, “All right, I will go with you, 

136 Aunt Fannie.” That is the name I addressed her by. 
We went to the bank to see the bank teller and told 

him that she wanted to change her bank account. He said, 
“What is your name?” And she said “Miss Fannie 
Ecker”. And she said she could not write. He said, “If 
you are sick who is going to draw money from the bank?” 
She said, “This lady.” I said, “I don’t want to do it.” 
He said, “If you want to have this lady she will have to 
put her name on the bank book.” That name was put on 
in October. I never saw the bank book from that day until 
the day she died. Q. The day she died? A. Yes; that 
evening I was there and she died in my arms by the way. 
Q. Was any mention made of the fact that the name was 
written on as Fannie Ecker on the original account? A. 
The bank teller didn’t say anything at all. Q. Did he recog¬ 
nize Fannie Ecker? A. Yes. Q. He did recognize her? A. 
Yes, sir. Q. Now, she died in the morning at 2 o’clock on 
Saturday? A. Yes, Saturday morning. Q. When did you 
withdraw the $5,000? A. That morning. Q. That morning? 
A. Yes, sir. Q. What was your reason for withdrawing 
$5,000? A. Because I was paying all expenses of the hos¬ 
pital bill, because I understood it was a joint account and 
the money come to me, and there was the hospital bill, the 
doctor’s bills and the funeral expenses to be paid. Q. And 
you have paid them, haven’t you? A. No, I have not paid 
them. I was told not to do it because I couldn’t touch the 
money after it was drawn. Q. And didn’t Miss Fannie 
Ecker have considerable money under her pillow ? A. No, 
she did not. There might have been change, but no sum 
of money under her pillow. Q. Who paid her weekly bills 
at the hospital? A. I did. Every Thursday. Q. Did you 
pay the last one, too? A. Yes, Thursday or Friday. Q. 
Do you know there is still a bill? A. Yes, a day. Court: 
You mean she had a hospital bill owing? A. Yes, one day. 
I paid— Court: You need not go into that. Q. Did 

137 you know the will was being drawn? A. She told 
me the will was drawn. Q. She told you the will was 

drawn? A. She told me the 30th of December. Q. What 
time of the evening? A. I came in the evening. Q. What 
time? Court: What time? What do you mean in the 
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evening:. Around 6*o'clock? A. Around six. Q. IIow long 

did vou stav there? A. Mavbe two or three hours. She 
•> * * 

had a private room and I could stay until 10 o’clock. Q. 
How lone; did vou stav that time? A. I must have staved 
until 9. My husband closed the store and called for me. 
Q. Did you discuss the provisions of the will with her? A. 
Xo, I did not. She told me what was in it. Q. Did she ever 
discuss the will before that? A. Xo, she never did. Q. 
What are vour relations with Rcba Stein? A. Bv marriage 
a sister-in-law. Q. And vour relations are friendlv? A. 
Well, we are all sisters-in law. Q. What relation are vou 
with Ethel Stein? A. A sister-in-law. Q. You are cordial 
or otherwise? A. Since she went around talking— Q. I 
mean now. A. Xo, not friends at all. Q. How long pre¬ 
vious to today were you friends? A. I was married ten 
years ago. That is four years ago. Q. Four years ago. In 
the thirteen vears vou knew Fannie Ecker did vou hear her 

» ft ft 

discuss her relatives in Europe? A. She said she had a 
familv over there. Q. Did she sav she sent monev to a 
relative bv the name of Lhos Ecker in Hungarv? A. Xo. 
Q. Did you know her relatives in Washington? A. Xo. Q. 


Did vou know anv of them bv name? A. She introduced 

• ft % 

one of them to me as Sarah Goodman. Q. And you still 
remember her being introduced to you as Sarah Goodman? 
A. Yes. And it was in a machine bv the wav on Georgia 
Avenue. Q. IIow much did Fannie Ecker appear lo weigh 
when she died? A. About a hundred pounds. Q. IIow 
much had she weighed prior to the summer of 1936? A. 

She was taken sick that year and she must have 
1.3S weighed about 1.30 or 135. Q. You would also de¬ 
scribe her as being stocky? A. She was short. She 
wasn’t a tall woman. Q. She weighed about how much be¬ 
fore her illness? A. 135 I would say. Q. Do you know 
the time when she stopped work? A. When she stopped 
working? Q. I cannot hear you. A. She lived over a year 
at Hayes’ before she moved to the last place for about 
three years. Q. And did she tell yon the reason why she 
did not work any more? A. She just told us she was tired, 
getting old. Q. Getting old? A. I imagine, yes, with a 
woman who had worked fifty years. Q. I cannot hear you. 
I do not mind the comments, but I cannot hear you. A. 
Well, that is not a comment. Q. Did you ever see her at 
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the home of Ethel Stein? A. Yes, on the davs she was off. 
Q. For how long- a period of time ? A. Just in the evenings. 
Q. When did you last see her at the home of Ethel Stein? 
A. I would say about four years ago, four and a half years 
ago, something like that. Q. Do you know Mrs. Susie Klug? 
A. 'Yes, I do. Q. And what are your relations with her— 
friendly? A. Yes; 1 used to call on Miss Fannie Ecker. 
I went to see her three or four times a week. Q. Did you 
ever make a demand on Mrs. Klug for valuable papers she 
had in the safe? A. I did not. Q. You did not? A. No, 
never. Q. Do you know of any demand being made on Mrs. 
Klug for valuable papers? A. No, never. Q. Did you ever 
hear Fannie Ecker stale that valuable things were in a 
trunk that were in the possession of some one else—Ethel 
Stein? A. No. 

Rebuttal 

Thereupon, to maintain further the issues on their part 
joined, the caveators called as a witness, Abe Stein, who 
testified further in rebuttal as follows: I am the husband 
of Ethel Stein. I had a telephone conversation with Mr. 
Potts, the day after Fannie Ecker was buried. Fannie 
Ecker was buried on Sunday. Q. Did Gilbert Potts ask 
you or tell you he had a will belonging to Fannie 
139 Ecker and he was communicating with you because 
you were the husband of Ethel Stein, a niece of 

Fannie Ecker? A. Yes, sir. Q. And did you tell him 

there were other relatives of Fannie Ecker in Washington ? 
A. Yes, sir. Q. And did you then and there make an ap¬ 
pointment to see him and have him read the will to you and 
your wife, Fannie Ecker’s niece, and other relatives of 
Fannie Ecker? A. Yes, sir. I told him to come down to 
my place of business. Q. And did he do that? A. Yes, sir. 
Q. Was an appointment made thereafter to have the will 
read? A. Yes. Q. Where was that will read? A. On Con¬ 
necticut Avenue, Garvan’s Grill. Q. And who was present? 
A. Mr. Ecker and his wife, Mr. and Mrs. Edelschein, and 
1 and my wife. Q. And Mr. Potts was there? A. Mr. 

Potts was there. Q. Now, did you have a conversation of 

the circumstances of drawing this will after the will was 
read by Mr. Potts? A. Yes, sir. Q. And did Mr. Potts 
tell vou that the will had been dictated or that the informa- 
tion regarding the will had been given to him at the home 
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of Minnie Salen? A. Yes, sir. Q. And did you also ask 
him why he allowed such a tiling- to happen, and he told 
you he was only the attorney and it was not his concern? 
A. Yes, sir. 

Charge to the Jury 

Ladies and gentlemen of the jury, there is not anything 
very difficult about this case. It is a contest over a will, 
which I shall bring to your attention a moment. 

140 The caveators are those that are contesting the 
will, and the caveatees are those who endeavor to 
sustain the will. 

The burden of proof is upon the caveatees to sustain by 
a preponderance of the evidence their claim. 

The issues certified for trial in this case are five. 

First: Was the paper writing filed and bearing date on 
the 30th of December, 1936, the last will and testament of 
Fannie Ecker, the deceased? 

Second: Was the deceased at the time of making and 
subscribing or acknowledging the paper writing of sound 
and disposing mind and capable of executing a valid deed 
or contract ? 

Third: Was the paper writing executed and attested in 
due form as required by law? 

Fourth: Was the paper writing obtained or the execu¬ 
tion thereof procured by undue influence of the person 
named? 

Fifth: Was the paper writing obtained or the execution 
thereof of the subscription thereof procured by coercion, 
fraud or duress practiced upon the deceased by the persons 
named ? 

There are only two issues that will be submitted to you 
for your determination. It has been conceded that the 
paper writing is the last will and testament of Fannie 
Ecker. It also is conceded that the paper writing was exe¬ 
cuted and attested in due form of law. It is also conceded 
that the paper writing was obtained and the execution and 
subscriptions thereof was not procured by coercion or 
fraud. 

So the only issues before you are those numbered two 
and four, which are whether the decedent which signed and 
acknowledged the paper writing was of sound and dispos- 
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iug mind and memory and capable of executing a valid 
deed or contract? And the other issue is, Was the 

141 paper writing obtained or the execution thereof pro¬ 
cured by undue influence? 

I advise you that the decedent had a right to make a 
will and dispose of her property as she pleased. 

As I have said, the burden of proof, so far as the issues 
are concerned in this case, is upon those who assert that 
the will was procured by undue influence, or those who 
claim that the woman was of such mental condition that 
she was unable to execute a valid deed or contract. 

Now, as in all cases where the burden of proof is upon 
one the burden is that they shall make out the material 
allegations that they make, and to make out the material 
substance of the charge which is contained therein against 
the defendant, or the caveatees, by a preponderance of the 
evidence; that is to say, the evidence in support of the plain¬ 
tiffs ’ asserted cause of action against the defendant must 
preponderate or outweight in their favor as against the 
evidence in opposition thereto, not merely that the evi¬ 
dence in the case for or against is in a state of doubt, be¬ 
cause in that situation the plaintiffs would have failed to 
make out their case, and the measure of requisite proof 
which is accordingly and necessarily has likewise failed so 
far as the evidence is concerned. In other words, the evi¬ 
dence on behalf of the caveators or the plaintiffs, as they 
are known here, must not merely be in balance, but it must 
outweigh that in opposition thereto. 

Now, with respect to the mental capacity of a person 
sufficient for them to execute a will or contract I shall 
advise you with respect to the law. There have been cer¬ 
tain prayers read by the plaintiffs which are the law of 
the case so far as they go. You are, as I told you, the sole 
judge of the facts in this case. 

Our Code declares that no will, testament or codicil shall 
be good and sufficient for any purpose whatever 

142 unless the person making the same was of sound and 
disposing mind and capable of executing a valid 

deed or contract. In other words, do they have the mental¬ 
ity? It is apparent that the test is whether the testator at 
the time of executing the will purporting to be her will was 
capable of making a valid deed or contract. 
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The right to make a will disposing of property in accor¬ 
dance with one’s desires, even to gratify partialities and 
prejudices is among the most prized privileges secured by 
the law. To make a will valid it is not necessarily that the 
testator should be endowed .with a high order of intellect 
or even an intellect measuring up to the ordinary stand¬ 
ards of mankind. Nor is it necessary to the making of a 
valid will that the party should have a perfect memory and 
that her mind should be wholly unimpaired by age, sickness 
or other infirmaties. If a party possesses memory and 
mind enough to know what property she owns and desires 
to dispose of it and the person or persons to whom she in¬ 
tends to give it, and the manner in which she wishes it ap¬ 
plied by such persons, and generally fully understands her 
purposes and the business she is engaged in, that means 
the business of making a will, in so disposing of her prop¬ 
erty she is in contemplation of law of sound and disposing 
mind. The rule to determine testamentary capacity is that 
the testator must have sufficient mind and memory to in¬ 
telligently understand the nature of the business in which 
she is engaged. As I told you, she was engaged in the 
business at that time of making her will to comprehend 
generally the nature and extent of the property which con¬ 
stitutes her estate, and which she intends to dispose of, 
and to recollect the objects of her bounty. Perhaps the 
almost universal rule given for determining testamentary 
capacity is that the testator must be able to under- 
143 stand the business in which she is engaged when she 
makes the will and to appreciate the effect of the 
disposition made by her of her property. 

You have all had human experience and have seen people 
ill, and together with the testimony given by the physicians, 
you have a general idea of what the condition of this woman 
was. There is no question of her age. She was seventy 
and she was ill, tuberculosis or carcinoma of the lungs, 
which the doctor explained was cancer of the lungs, and 
she was sure to die within the period there testified to by 
the doctors, I have forgotten what it was. You have heard 
evidence of the treatment that she received at the hospital 
and the nourishment she had and the amount of rest she 
had, and the narcotics that have been described. You have 
heard that one-quarter of a grain of opium was given at 
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certain times of the day, and a certain amount of whisky 
as a stimulator given at certain times of the day, and a 
certain amount of codein given at certain times of the day 
to remedy her cough, to relieve her suffering, whatever 
ailment she had. You have heard whether that was large 
or small doses, but the question for you to determine is did 
this old lady know what she was doing, did she know she 
wanted to make a will, did she know what property she had, 
and did she know to whom she wanted to give it. 

There has been reference to a number of her relatives, 
her brother, Bernard Ecker, and I do not know whether he 
testified here or not, and her sister, Goodman, and I do not 
know whether she has testified or not. You heard that, and 
she had a brother in Hungary and some nieces here. You 
have heard the testimony with respect to Mrs. Cohen, who 
was one of the subjects of her bounty, and Mrs. Salen, 
another woman, and a sister, Mrs. Reba Stein here, are 
the three who were the subjects of her bounty, the ones to 
whom she bequeathed almost all of her property. 

144 You have heard testified the relations between her 
and Mrs. Cohen. Mrs. Cohen testified that she came 
to this country and she had known her ever since she had 
been here. Mrs. Salen said she had known her. I think 
she was the one w’ho telephoned for the lawyer to come 
and prepare the will. Mrs. Cohen testified that she took 
her to the hospital and paid her bill. She said one hospital 
bill for a day or two had not been paid. And did this 
woman know' she wanted to make a will? Did she, as tes¬ 
tified by the Salen woman, I believe it was, ask her to call 
in the lawyer. He said he had never known the woman be¬ 
fore and came and made the will. 

You have heard testimony of the subscribing witnesses. 
It is not material to us whether she made a will that we 
would have made. You have a right to make a will and 
she had a right to make a will and give her property to 
whom she saw’ fit. Did she know that she wanted' to make 
a will? Did she have the mental capacity at that time, 
know who it w’as who she w’anted to give it to? Did she 
know r the property she had and how 7 she w r anted to dispose 
of it? In other w’ords, was she, as the Code Revised says, 
of such mental capacity that she could execute a valid deed 
or contract, and the law is as I have explained. 
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Of course, if you find that she did have the mentality why 
you sustain the will and if you find by a preponderance of 
the evidence that she was not of sound and disposing mind 
and memory and capable of executing a valid deed or con¬ 
tract your verdict will be that she was not of sound and 
disposing mind. 

Now, the other question is with respect to whether or not 
undue influence was practiced on her, whether there was 
any real evidence of undue influence I do not remember. 
That is for you to determine under the law as I shall give 
it with respect to undue influence. 

145 Undue influence which will void a will means un¬ 
lawful influence. It is not every influence which 
may be used to induce a person to make a will in a given 
way, in favor of that person or persons so suggested, or 
to present arguments and arguments addressed to the rea¬ 
son and judgment of the testatrix for the purpose of in¬ 
fluencing her as to the propriety thereof are not necessarily 
unlawful, or undue, even though they may have the effect 
of influencing her to make a will different than that from 
what she otherwise would have made, so long as the will 
which she does make is the direct act and expression of her 
own deliberate judgment. Influence to be undue, that is 
unlawful, is that degree of importunity which overcomes 
and destroys the judgment and will of the testatrix and 
induces her to make a will she did not desire to make in 
order to rid herself of some importunities. Now is the evi¬ 
dence sufficient by a preponderance thereof to cause you 
ladies and gentlemen to believe that undue influence was 
practiced upon this woman? 

If you do why you will find that the will was procured by 
undue influence. If you do not then you will sustain the 
will in that respect and find that it was not procured by 
undue influence. 

Now in determining the weight of the evidence and the 
credibility of the witnesses it is the same as it is in all 
other cases. If a witness has deliberately worn falsely 
with respect to any mater about which he or she could not 
be mistaken it is your duty either to ignore such testimony 
altogether, or give it such weight as you may deem it 
worthy. If any witness has a special interest in the out¬ 
come of this case you can take that into consideration. 
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Where a witness has a direct personal interest in the result 
of the outcome of the case the temptation is strong to 
146 color and pervert the whole truth and you should 
give to such witness’s testimony such weight as you 
may deem proper. 

As I say, as to the five issues that have been presented 
there is only two of them that will be left to your considera¬ 
tion, and you are directed not to find with respect to others 
■when you return your verdict. There are only two for your 
consideration, whether or not this decedent was of sound 
and disposing mind, and capable of executing a valid deed 
or contract, or was she subject to undue influence in the 
execution of the will. 

Whatever your verdict is must be the unanimous vote of 
all. You select one of your number as foreman. You will 
report your verdict upon your return. 

There is not any question in the jurors ’ minds that there 
are two issues for them to decide. One is whether this 
woman was of sound and disposing mind and memory and 
capable of executing a valid deed or contract. That is one 
thing. The other one is whether or not undue influence 
was practiced upon her. Of course, if you find she was of 
unsound mind of course then that would be the end of it. 
If you find that she is of sound mind and memory, then the 
next question is whether undue influence was practiced 
upon her that was unlawful, as I have explained. 

ISADORE H. HALPERN, 
Attorney for Caveators 

Satisfactory as to form 

V. 0. HILL 

Attorney for Caveatees 

But I object to including in this record so much unneces¬ 
sary evidence that has nothing to do with the issues in¬ 
volved—also have not checked exhibits. 

V. 0. HILL 

Endorsed: Filed Apr 15 1939 Theodore Cogswell, Reg¬ 
ister of Wills, D. C. Clerk of Probate Court. 
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147 District Court of the United States for the 

District of Columbia. 

Holding a Probate Court. 

District of Columbia, to wit: 

I, Theodore Cogswell, Register of Wills for the District 
of Columbia, Clerk of the Probate Court, DO HEREBY 
CERTIFY the foregoing pages, numbered 1 to 147, inclu¬ 
sive, to be true copies of the originals of certain papers on 
file in the office of the Register of Wills, Clerk of the Pro¬ 
bate Court, in case No. 51,181 estate of Fannie Ecker, de¬ 
ceased, wherein Bernard Ecker, Serina Goodman, Lajus 
Ecker, David Ecker, Jenna Ecker, Ethel Stein, Elaine 
Gross, Joseph Gross, Adolph Gross, Norman Gross, Sam¬ 
uel Edelschein and Herminie Edelschein, are Appellants, 
and Gilbert L. Potts, Sarah Cohen, Minnie Salen and Reba 
Stein, are Appellees, the same constituting a full, true, and 
correct transcript of record of proceedings had in said 
cause according to the Designation of counsel filed therein 
and made a part hereof. 

I further certify, That the Cost Bond for appeal, in the 
penalty of One Hundred dollars, was duly filed by said 
Appellants, and approved by said Court on the 6th day of 
January, A. D. 1939. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of the said Probate Court, this 22nd day of 
April, A. D. 1939. 

THEODORE COGSWELL 

(Seal) Register of Wills for the Dis¬ 

trict of Columbia, Clerk of the 
Probate Court. 

Endorsed on Cover: No. 7392 Ecker, et al., appellants, 
v. Cohen et al. United States Court of Appeals for the Dis¬ 
trict of Columbia Filed Apr 22 1939 Joseph W. Stewart, 
Clerk. 
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IN THE 


©ntteb States Court of appeals 

FOR THE DISTRICT OF COLUMBIA. 


No. 7392. 


Special Calendar. 


Bernard Ecker, Serina Goodman, Lajus Ecker, et al., 

Appellants, 

v. 

Gilbert L. Potts, Sarah Cohen, Minnie Sajlen and 
Reba Stein, Appellees. 


BRIEF FOR APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal, regular and special, by the appel¬ 
lants, caveators below, from an order of the court be¬ 
low in granting the motion of the appellees, caveatees 
below, to set aside the verdict of the jury and granting 
a new trial upon the single issue of undue influence. 



The will of the late Fannie Ecker was filed (R. 1) in 
the Office of the Register of Wills and Clerk of the 
Probate Court 1929 D. C. Code, Title 29, Sec. 31; 1924 
D. C. Code, sec. 1635a. The substituted petition for 
caveat was filed (R. 3) on behalf of Bernard Ecker, a 
party in interest. Title 29, Sec. 57; sec. 163. 

The caveatees, Gilbert L. Potts, executor named, and 
Sarah Cohen, a legatee, filed an answer to said peti¬ 
tion (R. 5) and an order was signed framing issues 
(R. 7). Title 29, Sec. 62; sec. 140. A trial was had 
and the jury returned a verdict setting aside the will 
on the issue of undue influence (R. 9). The caveatees 
filed a motion to set aside the verdict of the jury and 
grant a new trial upon the single issue of undue in¬ 
fluence (R. 9) and the court signed an order granting 
said motion for a new trial on the ground that the 
verdict was not supported by the evidence and that f 
a new' trial be had only on said single issue (R. 10). I 
Caveators appeal from this order (R. 11). A peti-/ 
tion for special appeal w*as filed in Case, No. 3018 Orig- ? 
inal, as to the question w’hether the trial court could i 
grant a new* trial upon only one issue and this Honor- \ 
able Court denied it “without prejudice to the ques- '< 
tion raised on ultimate appeal.” Title 18, Sec. 26; \ 
sec. 226. 

i 

STATEMENT OF CASE. 

A will of the late Fannie Ecker, dated December 30, 
1936, w*as filed with the Clerk of the Probate Court on 
January 12,1937, by Gilbert L. Potts, the scrivener and 
executor (R. 1, 105). The validity of the instrument 
was denied, and its probate contested by the appel¬ 
lants as caveators, w*ho claim that the paper writing 
was not the last will and testament of the decedent; 
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that at the time when the same was subscribed by de¬ 
cedent she was not of sound mind or memory, nor in 
any respect capable of making a will; and the execution 
of the instrument was procured by fraud, coercion or 
undue influence exercised upon decedent by the lega¬ 
tees, Reba Stein, Sarah Cohen, Minnie Salen or by 
some person or persons unknown; that the deceased 
was in a comatose condition as result of narcotics and 
analgesics being given to her as a result of a cancer, 
primary carcinoma of the lung; and that the decedent 
was illiterate (R. 3, 4). The legatee, Sarah Cohen, and 
executor, Gilbert L. Potts, admitted that Fannie Ecker 
was illiterate but denied that she was in a comatose 
condition (R. 5, 6). The other issues were put to trial 
before a jury (R. 7, 8). 

The will was signed on December 30, 1936 between 
two and three o’clock in tne afternoon while the de¬ 
cedent, Fannie Ecker, was lying in bed in her private 
room at Providence Hospital (R. 13,14, 36). She died 
on January 9^.1937 at five minutes past two in the 

The will gave Gilbert L. Potts the sum of $300 for 
him to provide a suitable decoration for her grave, 
the sum of $1,000 to establish a memorial bed at the 
Jewish Old Age Home of Washington, D. C. which 
was to be a charge on a certain deed of trust and which 
was to go to Minnie Salen if said bequest failed, the 
balance of her estate to be divided equally among Mrs. 
Reba Stein, Mrs. Sarah Cohen and Mrs. Minnie Salen 
and the relatives were left nothing and the following 
was written in ink by Gilbert Potts on typewritten 
lines in paragraph Five: “* * * Bernard Ecker * * 
Sadie Ecker Goodman * * by marriage otherwise * * 
Ethel Stein, and others of whom 1 Have No Knowl- 
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edge” (R. 2, 14, 104). Gilbert L. Potts also wrote in 
ink “Fannie Ecker, Her Mark” (R. 2, 109). (In the 
Appendix appears a reproduction of the will. This 
clearly reveals the peculiar and unusual drafting of the 
will and the extreme haste and urgency of its execu¬ 
tion.) 

Gilbert L. Potts testified that he had received a tele¬ 
phone call at his office on December 29, 1936, to come 
to Providence Hospital at two o’clock and there was 
accosted by Mrs. Salen whom he had never met before. 
His sister at the time of the trial was the sister-in-law 
of all three legatees. At the time of the execution of 
the will she -was living at home with Gilbert L. Potts 
(R. 36, 106-8). 

-Minnie Salen testified that she telephoned Mr. Potts 
to draw this will. She had heard from his sister that 
he was an attorney but she never had met him. Fannie 
Ecker had expressed to her two days before the 29th 
that she wanted to make a will. She was present on 
the 29th when Gilbert L. Potts discussed the will with 
Fannie Ecker and on the 30th when the will was ex¬ 
ecuted (R. 112, 113). 

Although Minnie Salen did not recommend Mr. 
Potts as executor and although he had never met the 
testatrix before (R. Ill) and had only discussed the 
will with her for about twenty-five or thirty minutes 
(R. 106), she asked him to be her executor. On the 
next day, at the execution, he first learned she -was an 
illiterate (R. 110). She gave the name of her sister 
as Sadie or Sarah Goodman (R. 107). Frieda Ezer¬ 
sky, the daughter of Mrs. Goodman, testified that her 
mother’s name was Serena and she never was called 
Sadie or Sarah (R. 14, 53) yet Mrs. Sarah Cohen said 
she met her as Sarah Goodman (R. 116). 

Susie Klug, no relative, testified that she and Fan¬ 
nie Ecker were very friendly and Fannie Ecker lived 
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with her for fourteen months before going to the hos¬ 
pital and Fannie Ecker paid her fifteen dollars a 
month for a room and she had meals at the house which 
she prepared herself. That Fannie Ecker told her 
she had no money and she would deprive herself of 
food and medical attention (15). She had not been 
working for three or four years because she was in a 
nervous condition, 'which she admitted. She worked 
as a housekeeper. Up >n being asked if Minnie Salen, 
Sarah Cohen and Rebi Stein were her relatives she 
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said that they meant lio more to her than a vegetable 
in the soup. Before she went to the hospital she told 
Susie Klug that Mrs. Sarah Cohen wanted Fannie 
Ecker’s papers which Fannie Ecker said that Susie 
Klug had in her safe. Susie Klug told Fannie Ecker 
that she had no safe or papers (R. 16,17). Susie Klug 
said that Fannie Ecker had to remain in bed beginning 
with June, 1936 and when she left for the Providence 
Hospital (November 19, 1936) she was very ill. She 
had weighed about 150 pounds five years before that. 
When she saw her at the hospital about a week after 
her entry Fannie Ecker was very sick, very weak, had 
no appetite and she therefore did not stay long. Fan¬ 
nie Ecker never lived at 947 E St., S. W. 

Blanche Berger, related to the caveators and ca- 
veatees (R. 18), testified that Fannie Ecker believed 
that someone was trying to take her money away from 
her. She refused to consider making a will (R. 17). A 
marked change was noticeable in Fannie Ecker both 
physically and mentally about a year before she went 
to the hospital. She became half her size (R. 18). 
She said that Sarah Cohen had put her name on Fan¬ 
nie Ecker’s bank book and was taking her money 
away (R. 19). 

The following records of the Perpetual Building As¬ 
sociation were introduced in evidence: 
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Caveators’ Exhibit No. 2 (R. 19) is a card opening 
a savings account in the name of Fannie Ecker in 
April 2, 1914 and signed Fannie Ecker. 

Caveators’ Exhibit No. 4 (R. 19, 20) is a deposit 
card and reveals the balance as of October 16, 1935 as 
$4,915.96 which was withdrawn on that date by— 

Caveators’ Exhibit No. 3 (R. 20, 21), a withdrawal 
slip, for said amount, signed by Fannie Ecker with 
an X. i 

Caveators’ Exhibit No. 5 (R. 21) is a card dated 
October 16,1935, opening a joint account, survivor take 
all, in the name of Fannie Ecker and Mrs. J. Cohen, 
signed by Fannie Ecker with an X and by Mrs. J. 
Cohen, giving both addresses as 947 E St., S. W. 

Caveators’ Exhibit No. 6 (R. 21, 22) is the deposit 
card of the joint account of Fannie Ecker and Mrs. 
J. Cohen. 

Caveators’ Exhibit No. 7 (R. 22) is the withdrawal 
slip in the sum of $5,000, dated January 9, 1937. 

It was stipulated that Mrs. J. Cohen in these ex¬ 
hibits is Sarah Cohen (R. 22). 

The court pointed out that the X of Fannie Ecker 
on Caveators’ Exhibit No. 5, dated October 16, 1935, 
a card opening the account, is more plain and vigorous 
than the X on the will, dated December 30, 1936 (R. 
22 ). 

A teller of the Perpetual Building Association testi¬ 
fied that their hours on Saturday -were from 9 to 1 
(R. 22). 

January 9, 1937 was a Saturday and Fannie Ecker 
died at 2:05 A. M. that morning. 

Ethel Stein^estified that she had originally opened 
the account (Ri 50) and had signed “Fannie Ecker” 
as shown by Exhibit No. 2 and that both addresses 

\ 
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were here. That she gave the book to her after Fan¬ 
nie Ecker became angry about a pleasure trip. That 
she never went to the bank without Fannie Ecker and 
never withdrew any money except for her own use (R. 
22, 23). That these three ladies had influence over her 
and took everything away from her (R. 52). That 
Fannie Ecker knew the names of my brothers and she 
sent money every month to Lajus, who was sick. 

Doctor Monaco, interne at Providence Hospital, 
testified that he was attached to the hospital after the 
death of Fannie Ecker and had no personal knowl¬ 
edge of her. That the record, caveators ’ Exhibit Nos. 
10 to 22, were from November 19, 1936 to January 9, 
1937, and the following were introduced in evidence: 

Exhibit No. 15 (R. 23), Personal History and Phy¬ 
sical Examination, dated 11-19-36, gives her age as 71. 

Exhibits Nos. 17, 19 and 22, Clinical Laboratory re¬ 
ports state that there was not tuberculosis (R. 25). 

Exhibit Nos. 18, 18B, 18C and 21, X-Rays give her 
etiology as undetermined. (R. 25, 26). 

Exhibit No. 13, Graphic Chart (R. 26) shows four 
chest tappings and one on December 31, 1936, for 
about one quart and three quarters on the day after the 
signing of the will. 

Exhibit No. 10 (R. 26-28), Physician’s Order Sheet, 
reveals that cough medicine, drugs, whiskey and stim¬ 
ulants were given to her constantly and regularly. On 
January 1, 1937 there appears (R. 27) an order to 
place a H. W. B. (hot water bottle) to right ear and 
to give drops in ears. 

Exhibit No. 11, (R. 28-33) Nurse’s Record, (to re¬ 
duce the transcript begins with 12-20-36) reveals a 
progressive, rapid decline of the patient, great pain 
and discomfort, no appetite, inability to assimilate any 
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food. Oil the night of December 27, (R. 30) Doctor 
Price was specially called and in the morning of De¬ 
cember 29, he made a physical examination. The same 
morning Minnie Salen called Gilbert L. Potts to draw a 
will (R. 104). 

Doctor Monaco, a disinterested witness, testified (R. 
35) that in the morning of December 30, Fannie Ecker 
was very sick, appetite very poor and coughing fre¬ 
quently, that at 9:30 in the morning she was given 
codeine sulphate which would make her drowsy and less 
alert and that one o’clock in the afternoon she was 
given theocalcine tablets to stimulate her heart. 
That on December 31 she was very sick and after the 
chest tapping she became cvanosed. That she was not 
normal (R. 36). That the dose of codeine was av¬ 
erage but does make a person drowsy. That it is ab¬ 
sorbed thru the centers of the brain. 

Anna Rome, a sister in law of Mrs. Ethel Stein, testi¬ 
fied that she had known Fannie Ecker for 28 years. 
Her testimony is in line with Blanche Berger’s. That 
at the end Fannie Ecker looked like she weighed 
seventy-five pounds. That Fannie Ecker told her that 
Mrs. Sarah Cohen, Mrs. Reba Stein and Mrs. Minnie 
Salen were fighting over her money (R. 38, 41) since 
Mrs. Cohen had “stole the money on the book.” That 
Fannie Ecker felt she was in legatees’ power (R. 37, 
38). That the legatees encouraged discord between 
Fannie Ecker and her relatives (R. 37). That when she 
became feeble minded and weak she lost employment. 
That before she died in the hospital she was very weak 
(R. 38). That she was offered one thousand dollars by 
a representative of Reba Stein’s husband not to come 
to court and tell the truth (R. 40). 
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Herminia Edelschein, niece of the Fannie Ecker, 
testified that she went to- see her aunt at the hospital as 
soon as she heard her aunt was sick. That Fannie 
Ecker had trouble with her breathing and most of the 
time she did not know what Herminia was saying (R. 
46). That she pointed to her ears, that she could not 
hear very well when she was asked if she wanted any¬ 
thing read to her. That on several occasions nurses 
came in and put drops into her ears. That she was very 
weak and in Christmas week she was very drowsy, 
“beyond her sense,” did not notice persons around her. 
That she was 75 years of age. That she seldom talked, 
just nodded her head (R. 49). 

Dr. Leon S'. Gordon testified that he had done re¬ 
search work in cancer (R. 59). That he was testifying 
from the hospital records and that her condition (R. 
60) w r as such that she “did not have her normal men¬ 
tal activities available at her command and was incap¬ 
able of exercising normal judgment.” That she was 
“only dimly aware of her surroundings.” That the 
“usual action is to dull the perception of the patient 
and to take the patient away from the surroundings, 
and it separates them from actualities.” (R. 62) That 
cancers produce toxicants (R. 64, 100). 

Theodore Edelschein, husband of Herminia, testified 
that he visited Fannie Ecker with his wife about ten 
days to tw r o weeks before she died (R. 69). That she 
looked “more dead than alive.” That her eyes were 
red, she stared ahead, mumbling once in a while. That 
there was a peculiar, nauseating odor in the room. 
That she did not appear to be aware of her surround¬ 
ings. 

Doctor R. S. Cohen testified that he specialized in 
mental and nervous diseases and that in his opinion 




Fannie Ecker was unable to use ordinary, that is, good, 
prudent judgment (R. 77). That her increasingly 
weakened condition, lack of sleep, poor sleep over a 
long period of time, indifference to surroundings and 
her reluctance are determinative (R. 72, 74-6). 

Dr. Walter W. Price testified for the caveatees that 
he was the attending physician (R. 79). That Fannie 
Ecker’s mental faculties were perfectly keen and she 
did not suffer from toxemia. That she was uncom¬ 
fortable but mentally clear (R. 86), suffered from 
shortness of breath and considerable pain. 

Doctor Price was called in by Mrs. Sarah Cohen (R. 
114) and his bill had not been paid (R. 88). 

Dr. Walter A. Bloedom testified for the caveatees 
that he was a specialist in internal medicine. On direct 
testimony he testified that he had examined Fannie 
Ecker only once and that was on December 18, 1936 at 
Providence Hospital and (R. 89) on cross-examination 
he stated December 8 (R. 90-93). That narcotics do 
dull the perception (R. 97). 

Dr. Richard B. Thibadeau testified for the caveatees 
that Fannie Ecker’s brain was not affected by the 
codeine (R. 100). That it affects various persons in 
different manners (R. 101). That Fannie Ecker could 
have been suffering from toxic psychosis. That she 
probably was in a cachectic state. 

Gilbert L. Potts testified that Fannie Ecker in¬ 
structed him what to put in the will (R. 104). That 
relatives wdiose names are not in the will were not 
mentioned to him (R. 107). That at the time the will 
was read by him to the relatives on January 11, 1937, 
he did not say that the information in the will was 
given to him in the home of Minnie Salen and he did 
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not say that he was the attorney and he was being paid 
and it was no concern of his (R. 111). 

Mrs. Sarah Cohen testified that she was friendly 
with Fannie Ecker and when she became ill Mrs. Salen 
and I took her to the hospital and called Doctor Price 
(R. 114). That Ethel Stein had Fannie Ecker’s bank 
book and Fannie Ecker wanted to put it in her own 
name and asked Sarah Cohen and she agreed. That 
they went to the bank teller and told him Fannie Ecker 
wanted to change her account and the bank teller is 
reported to have said who is going to draw money 
from the bank if you are sick and that is how Sarah 
Cohen’s name (Mrs. J. Cohen) appeared on the bank 
book (R. 115). That Sarah Cohen drew $5,000 out of 
the bank the same Saturday morning Miss Fannie 
Ecker died to pay bills which she did not pay because 
she was told she could not touch the money after it was 
drawn. That Fannie Ecker did not have any sum of 
money under her pillow. That Sarah Cohen paid the 
weekly hospital bills. 

That the legatee, Mrs. Reba Stein, did not testify 
although she was in court (R. 38). 

Abe Stein, husband of Ethel Stein, testified in re¬ 
buttal that as a result of telephone conversation with 
Mr. Potts and meeting him at Stein’s place of business, 
an appointment was made to have the will read to the 
relatives and at that time Mr. Potts said the will had 
been dictated at the home of Minnie Salen and that 
upon being asked w r hy he allowed such a thing to hap¬ 
pen he said he was only the attorney and it was not his 
concern (R. 118). 

Court and counsel agreed that only two issues 
should go to the jury: Whether the decedent was of 
sound and disposing memory and capable of executing 
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a valid deed or contract? and Was the paper writing 
obtained or execution thereof procured by undue in¬ 
fluence (R. 119)? 

The jury found in the affirmative on both questions. 

STATUTES AND RULES INVOLVED. 
Seventh Amendment, Constitution. 

1929 D. C. Code. 

Title 18. Judiciary. 

Sec. 26. Jurisdiction. 

Sec. 51. Same (Terms); General powers of gen¬ 
eral term. 

Sec. 139. Depositions, judgment, and appeal. 
Title 24. Pleading, Practice and Procedure. 

Sec. 20. Trial justice may vacate verdict and grant 
new trial. 

Title 29. Wills and Administration. 

Sec. 31. Opening of will before delivery to pro¬ 
bate court. 

Sec. 57. Caveat; will not to be probated while is¬ 
sues pending. 

Sec. 62. Trial of issues as to wills. 

Federal Rules of Civil Procedure. 

Rule 59. New Trials, (a) Grounds. 

Rule 81. Applicability in General. 

Rules of Civil Procedure of the District Court of the 
United States for the District of Columbia. 

Rule 1 (2). Effective Date of Rules; Applicability 

Probate Rules. 

Rule 1 (2). Name and Effective Date of Rules; Ap¬ 
plicability 

Rule 14. Motions (2). Points and Authorities; No¬ 
tice; Hearing. 
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STATEMENT OF POINT (ASSIGNMENTS OF 

ERROR) (R. 11). 

1. Error of the court in granting the motion of the 
caveatees for a new trial. 

2. Error of the court in granting a new trial upon 
the single issue of undue influence. 


SUMMARY OF ARGUMENT. 

I. The Verdict of the Jury is Supported by the Evi¬ 
dence. 

II. The Granting of a New Trial Was An Abuse of 
Judicial Discretion. 

III. At Common Law the Trial Court Upon the 
Granting of a New Trial Cannot Limit the Issues to 
be Retried. 


ARGUMENT. 

I. The Verdict of the Jury is Supported by the 

Evidence. 

The facts and circumstances of the instant case set 
out in bold relief a will procured by undue influence. 
The physical condition, senility, cancer, lack of sleep 
and nourishment, tremendous volume of fluid in her 
pleural cavity, failing heart and circulation, coughing 
violently, influence of opiates and whiskey, bad ear, 
short length of life after December 30, 1936, expressed 
intentions not to make a will, expressed fear of lega¬ 
tees, presence of legatee at making of will, securing of 
strange attorney, peculiar drafting and extreme haste 
of its execution and many other facts not here listed, 
all conclusively resolve in undue influence. 
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Uagerty v. Ohnstead, 39 App. D. C. 170, 176 and 
Thomas v. Young, 57 App. D. C. 282, 284, 22 F. (2nd) 
588 are very similar on the facts with the instant case. 

This court said in Nelson v. Dohoney, 58 App. D. 0. 
338, 339, 30 F. (2nd) 748, that “It may be suggested 
that where the decedent is shown to have been aged, 
infirm, and weak mind, a less degree of proof is re¬ 
quired to support a verdict of undue influence than in 
case of a person of sound mind. Barbour v. Moore, 

10 App. D. C. 30.” 

Rich v. Gilkey. 73 Me. (Report) 695, Mechem 
61, Reeves 43. 

Rood on Wills (1904), Sec. 175 et seq. 

Jones on Evidence (4th Ed.), vol. 1, sec. 191. 

“Undue influence, it is true, is in general a subtle in¬ 
fluence, a species of fraud, difficult to be proved, and 
difficult to be disproved. In general, its existence can 
onlv be established bv circumstantial evidence, and bv 
a concatenation of circumstances.” Toivson v. Moore , 

11 App. D. C. 377, 381, aff. 173 U. S. 17, 43 L. Ed. 597, 
19 S. Ct. 332, 

Barbour v. Moore , 4 App. D. C. 535, 550. 
Restatement on Contracts, vol. 2, Sec. 497. 

68 C. J., Secs. 916 (12), 917. 

Morgan v. Adams , 29 App. D. 0. 198, ccr. den. 

211 U. S. 627, 53 L. Ed. 262, 29 S. Ct. 213. 
Isom v. Canedy, 128 Miss. 64, 98 So. 485. 

Flynn v. Cunningham , 244 Mass. 306, 138 N. E. 
392, 

In re Rosa’s Estate , 210 Mich. 628,178 N. W. 23. 
Board of Education, etc., v. Pickaway, etc.. 103 
Ohio St. 622, 134 N. E. 646. 

5 C. J. S. y Secs. 1624,1673. 
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II. The Granting of a New Trial was an Abuse of 
Judicial Discretion. 

Kenyon v. Young man, 59 App. D. C. 300, 40 F. (2nd) 
812, is authority for the principle that for this Court 
to review the granting of a motion for new trial there 
must appear to be an abuse of discretion. Probability 
that the same result will be reached on a new trial 
must be considered by the trial court. In re Burnham’s 
Will, 189 N. Y. S. 182, 115 Misc. 588, rev. on other 
grounds 194 N. Y. S. 811, 201 App. Div. 621. The trial 
court should have considered the motion in the light 
of a judgment non obstante veredicto. 68 C. J., sec. 
916, p. 1092. The trial judge in his charge to the jury 
said (R. 122), “Now, the other question is with respect 
to whether or not undue influence was practiced on 
her, whether there was any real evidence of undue in¬ 
fluence I do not remember. That is for you to deter¬ 
mine under the law as I shall give it with respect to 
undue influence.” With admonition in their ears the 
jury still found there was undue influence. Had the 
court below the power and discretion to sit as a trier 
of the facts after the question of law as to the evidence 
has been resolved? The trial judge believed that this 
was an expeditious way of determining justice for if 
he had directed a verdict and this Court would have 
been compelled to reverse him upon appeal, then the 
case would have to be tried over again—this way the 
court can set aside his order granting a new trial and 
direct the court below to allow the verdict of the jury 
to remain. 2 R. C. L., sec. 235, p. 281. 

Woods v. The Richmond, and Danville Ry., 1 
App. D. C. 165, 169. 

Am. Jur., vol. 2, Sec. 101; vol. 3, Sec. 1151. 
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III. At Common Law the Trial Court Upon the Grant¬ 
ing of a New Trial Cannot Limit the Issues to be 
Retried. 

At common law there was not any practice of setting- 
aside a verdict in part. 

Notes to Rules of Civil Procedure for the Dis¬ 
trict Courts of the United States. March 193S. 
House Document No. 460, 75th Congress, 3rd 
Sess., Rule 59 (a), p. 56. 

Gasoline Products Co. v. Champlin Refining Co., 
283 U. S. 494, 497, 75 L. Ed. 1188, 90, 202, 51 
S. Ct. 513. 

Hutchins v. Hutchins, 50 App. D. C. 151, 154, 
269 Fed. 493. 

46 C. J., New Trial, Sec. 24, p. 74. 

The common law applies in the District of Columbia 
except where a statute expressly repeals it. 

Van Ness v. Pacard, 27 U. S. 137, 144, 7 L. Ed. 
374. 

Capital Transit Co. v. Hof, 174 U. S. 1, 43 L. Ed. 
873, 19 S. Ct. 590. 

Title 29, Wills and Administration, Sec. 62, Trial of 
issues as to wills; sec. 140, specifically applies and not 
Title 18, Sec. 139; sec. 144 or Title 24, Sec. 20. 

The Seventh Amendment to the Constitution is also 
involved. 

Rule 81 of the Federal Rules of Civil Procedure 
states that these rules do not apply to probate pro¬ 
ceedings in District Court of the United States for the 
District of Columbia except to appeals therein. The 
District Court in the belief that Title 18, Sec. 51; sec. 
65 gives it plenary authority promulgated Civil 
Rule 1 (2) of Rules of Civil Procedure of the District 
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Court of the United States for the District of Colum¬ 
bia making the Federal Rules of Civil Procedure and 
also the Rules of Civil Procedure applicable in the de¬ 
termination of contested issues arising in probate. 
Rule 14(2) of the Probate Rules states that Rule 15 of 
the Rules of Civil Procedure of this court (District) 
shall govern all motions. This the court cannot do 
in so far and to the extent it changes the trial by jury 
under the Constitution and the common law for the 
code provisions only reiterate the already existing com¬ 
mon law. 

Rule 1(2) of the Probate Rules states that the Pro¬ 
bate Rules shall not govern any actions or proceedings 
pending when it “would not be feasible or would work 
injustice.” This is certainly the situation here. 

CONCLUSION. 

It is respectfully urged that the court below erred in 
setting aside the verdict of the jury and granting a 
new trial and then granting a new trial upon the single 
issue of undue influence. 

It is therefore respectfully submitted that the order 
below should be set aside. 

Respectfully submitted, 

Isadora H. Haupern, 
Attorney for Appellants. 
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'MlSigp 

TH£OI>ORg COOSQ'Rt * 


UOM aLL MKH OT TdEoJs P..fcSEBISi 

That 1, Fannie, Eoker. being of sound and disposing mind, atoory and 
disposition. «nd not noting under duress, menaoe, fraud or any undue ltflw n 
of any porton whomsoever, and intending hereby to dispose of oil of ay property 
and oatato upon my death, do make, publleh, and deolare thia Instrument of 

Jj*ritin& aj_ and. —■>—■*—^-^—^i-atament, hereby eapreaaiy revoking ary 

and all other wllla, codlolla or testaments by me at any time horetobefore 
made, to wit: 

ORE* l direot that all ay debta, i nolading my fUaeral expenses, 
expenses of my laat illness and tne expenses of the administration of ny oatato 
be paid by my executor, hereinafter na;ed aa aoon aa practicable after toy death* 
TWO: 1 give, devise ana bequeath to Gilbert 1* Petto, ay attorney, 
tne aun of Three Hundrea Dollars (#900*00) or eo touch thereof ae ho may determinji 
to be naoeaaary in trust to be paid for a suitable deooration of ay grave, all 
of whloh 1 desire to bo appropriately inaeribod* 

TIRES: l give, devise and bequeath to the Jewlen Old Ago Borne of 
Oashi nr bait, D* U., tne earn of One Thousand Dollars (#1000*00), for the dedica¬ 
tion and upkeep of a bed to be Known aa tl» Fannie Scker Memorial Bed. and 1 
make tne payment of the sane a oharge on a Deed of Trust given by Anna and 
Nathan Hone to nr.e, secured on real estate improved by preadaas number 607 
i! Streev, V* £., Washington, D* C* If X should depart froai thia world within 
one oalandar month from the execution of this will, 1 give devise and bequeath 
this bequest to uinnie Salon in absolute fee simple, 

FOUR: The balanoe of ay oatato both real and personal, including 
nonlee that are on deposit in the Perpetual Building as too la tie* in «Qr none 
together with Mrs* J* Cohan, and in the possession of ay banker of agent, to bo 
divided equally among Mrs* Rebn bteln, Mrs* Sarah Cohen end Bros matte felon, 
all of Washington, D* C., to bo shared ana shared aims. 

FIT** While 1 have node no previsions for ay hroiao t* &*n*U 

ay 1 stor 

^ oTi^rS A 




foe1 that X have already provided than with sufficient of my estate, that it 


it not Meunry to remember than further, and that thla distribution of my 
oat*to will old humanity and peace In thla world* 




SXJlt X heaby nominate and appoint my attomsy, Cllbart L* Potts, 


tha sasoutor of thla ny last will and testament and dlraet that tha oost of 
hie bond shall bo a charge against ay estate, and not against his oompensatloi^ 
IV tfXTVDSS tfHE&EO?, X haws haraunto aat ny hand and aaal this 30 -n 


day of Deoeaber a* D., 1996* 




>H*VC 


I 

(hbKL)| 


Tha foregoing instrument consisting of this and the pi'ecaading page, 

% 

waa, on tha data above arrittfn, signed, sealed published and declared uy the 
above-named testatrix, Fannie Baker, as and for her last will and testament, in 
the presenoe of us and eaoh of us, who, at her request, in her presence and 
in the presenoe of eaoh other, have hereunto subscribed our awe©a as aitasting 
witasssss this O 6 '— day of Deoerober, A* D., 1956 believing her to be of 




sound Bind and fully oapable of oxaouting a valid daad or contract* 
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SALEX and REBA STEIN, Appellees. 


BRIEF FOR APPELLEES. 


Statement. 

It is deemed desirable to make a further statement of 
the ease, particularly as to the attitude of relatives toward 
testatrix. She had been employed as a housekeeper or 
cook, but for about three years next prior to her death 
she had been unemployed (R. 51). Her estate consisted 
of somethin,!*' over $5,()()().()() cash, and a loan of $1,000.00 
to Anna and Nathan Rome (R. 103), secured by a deed of 
t rust. 

Testatiux had lived in this country about 50 years, 
but had not seen her brother, Bernard Eeker, for 20 years, 
although he was here in Washington (R. 100, 114). The 


10 



o 


brother was so unfamiliar with testatrix that in paragraph 
Xo. S of his caveat he alleged under oath she could only 
understand Yiddish; that she could not read, write nor un¬ 
derstand English (R. 4), while as a matter of fact she did 
speak and understand English well (R. 4G, 49); he attended 
the trial but did not testify. In the will, paragraph 5, she 
clearly sets out that she did not intend to leave her rela¬ 
tives anything from her estate. She already had provided 
them with what she considered to be sufficient (R. 3); she 
had brought some of her nieces and nephews here from 
Europe at her own expense, and did not feel they deserved 
anything more (R. 10G). 


Ethel Steix, a niece, was verv friendlv with testatrix 
until about 1935. Prior to that she had looked after her 
bank account for several years (R. 50). This niece and 
her husband, Abe Stein, in July, 1933, arranged to loan 
Anna and Xathan Rome £1,000.00 (R. 43, 43, 53) out of 


testatrix’s funds. The 
there is a very strange 


loan has never been repaid, and 
claim asserted that testatrix gave 


this obligation to the Romes (R. 45, 57, 58). 


This same niece withdrew another £1.000.00 from testa¬ 
trix’s funds about August 1, 1931, which was lost in some 
kind of a stock transaction (R. 54); she also withdrew 
£503.00 from testatrix's account in September, 1931, which 
she was very reluctant to give any information about what¬ 
ever (R. 54): that the interest on the Rome loan was kept 
paid rigid up to date of testatrix’s death, stating it would 
have been too had had the interest not been paid (R. 53); 
that she and testatrix became estranged because of her fail¬ 
ure to take testatrix to Atlantic City with her on a trip; 
then testatrix took the bank book from her (R. 53, 5G) and 
they did not discuss money matters after that (R. 57); did 
not visit her aunt at the hospital, nor subsequent to 1935 
(R. 54). 
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IIer.mixia Edelschein, a niece, brought to this country 
by testatrix, stated she saw testatrix first in the hospital 
when she was ill in October, and continued to see her every 
week in October, November and December (R. 48, 49), yet 
testatrix was not admitted to the hospital until November 
19, 1936 (R. 23); she never offered to repay testatrix the 
expense of bringing her here from Europe (R. 49). 

Anna Rome testified for caveators, and her testimony is 
a maze of inconsistency and evasion. She was asked, 

Q. She (testatrix) didn't let Mrs. Stein (Ethel 
Stein) go because she loaned this monev to vou? 

A. She did. (R. 44.) 

She admitted borrowing $1,000.00 through Ethel Stein and 
her husband, paying interest on it until a few days before 
the death of testatrix when she claims in somewhat involved 
terms testatrix gave the obligation to her as a remembrance 
(R. 43, 43). 


SrsiE Ki.ro, of No. 916, 3rd St. N. E., testified testatrix 
lived with her for 14 months prior to going to the hospital; 
that Sarah Cohen, Minnie Salon and Reba Stein visited 
testatrix there often, and their relations were friendly; that 
testatrix visited Mrs. Coheirs mother for two or three weeks 
in April or May, 1936 (R. 15, 16). There is no mention by 
this witness of any blood relative ever visiting testatrix 
there, but testatrix did visit Ethel Stein, her niece, while 
she lived with Mrs. King (R. 16). 


Sarah Coiiex, a beneficiary, had known testatrix for 
13 years; saw her when she was off from work. Was very 
friendly with her, and when she became ill, she and Mrs. 
Salon took her to the hospital, and they called Dr. Price; 
she saw her every day at the hospital except Sundays; tes¬ 
tatrix told her she had not seen her brother Bernard in 20 
years; she was authorized to sign checks for testatrix in 
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October, 193b (E. 21, 114); she drew funds out of the bank 
after testatrix died to pay funeral and other expenses; up 
to tiie date of testatrix’s death Mrs. Cohen herself paid all 
of the expenses with exception of the doctor and one day 
at the hospital (E. 115). Neither testatrix nor her estate 
lost any money because of the handling of her affairs by 
Mrs. Cohen. 

MixxiK Salkn, a beneficiary, had known testatrix for 
20 years, and they were friendly; visited her every day at 
tiie hospital, and called an attorney at her request (E. 114). 

Gilbert L. Potts, who drew this will, was a young attor¬ 
ney, having been a member of the bar only a few days more 
than two years when lie drafted the will (E. 103). lie makes 
a clear explanation of how he came into the case, and what 
he did. 

Georce C. JIuciiks. Si;., a witness to the will, bad been 
employed at the hospital for 8 years, testified Mr. Potts 
read the will to testatrix and asked her if that was the way 
she wanted it, and she answered “yes”, and signed it 
(E. 13). 

Marie Purcell, the other witness to the will, was a med¬ 
ical social worker at the hospital; said Mr. Potts read the 
will to testatrix and asked her if she understood it, and 
she said “yes” and deceased asked her to witness the will 
(E, 14). 

Dr. Walter W. Price, the attending physician, was called 
bv Mrs. Cohen for testatrix about two or three davs before 
she was admitted to the hospital, and he saw her every day 
with exception of one or two days. All during the time he 
treated her until death she was mentally competent, and 
he never saw her when she did not know what was going 
on (E. 81). 



Dr. Walter A. Bloedoex was called into consultation 
December 18th, 1936. He testified testatrix showed no in¬ 
dication of unsoundness of mind; she answered questions 
quite easily, and showed no evidence of drowsiness or in¬ 
ability to recognize people, and in his opinion she was per¬ 
fectly sane (I\. 89). 

SUMMARY OF ARGUMENT. 

1. The evidence is insufficient to support verdict of the 
Jury upon the Issue of Undue Influence. 

2. Granting of a New Trial is within the sound discretion 
of the Court. 

3. Granting of a New Trial upon the single Issue of 
Undue Influence is in the interest of economy, and abridges 
none of appellant’s rights. 


ARGUMENT. 

1. The evidence is insufficient to support verdict of the 
Jury upon issue of undue influence. 

Beyond the bare statement by appellant of undue influ¬ 
ence, there is nothing in this voluminous record to show 
any influence was exerted upon testatrix in the execution of 
her will. The physical ailments set out certainly cannot 
be said to constitute undue influence, for infirmity, old age, 
senility, etc., does not prevent a sane person from executing 
a valid will, and undoubtedly testatrix was sane when she 
executed the will. The presence of a single legatee at the 
execution of the will, with no more, cannot be asserted as 
influence of any kind. Xor does it appear that testatrix ever 
consulted an attorney prior to tlie execution of her will, 
hence there is no basis in fact for the reference to “securing 
a strange attorney”. The record discloses no extreme haste 
in the preparation and execution of this will, nor any fear 
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of the legatees by testatrix. Indeed, it seems she not only 
was very friendly with them, but trusted one with her 
funds, and relied upon them in her hour of greatest need, 
for it was they who took her to the hospital, and secured 
medical attention, and most of all, attended her when she 
was abandoned by her own relatives. The argument that 
this will was procured by Undue Influence in this case falls 
by its own weight, especially when it is concluded with the 
statement, “and manv other facts not here listed”. 

It cannot escape the attention that Bernard Ecker, who 
claims his interest will be injuriously affected by allowing 
his sister’s will to be probated, did not take the pains to 
look his sister up in 20 years, although he lived here in the 
same city with her. Xor did he take the stand to tell the 
court how such injury would occur. It is not difficult to 
understand why she did not include him in her will as a 
legatee. 

It is established that testatrix did not make any profit 

through the handling of her inonev bv the niece, Ethel Stein. 

This niece became verv cool toward testatrix after she took 

%• 

the bank book away. Testatrix tried to keep up the asso¬ 
ciation, but it seems in vain. Neither is it illogical to sup¬ 
pose the real reason for taking the bank book away from 
this niece was losses sustained through her handling of the 
funds by this niece, rather than the failure to take testatrix 
on a trip to Atlantic City. It is significant that testatrix 
was at pains to specifically point out this particular niece 
by name as already having been provided with sufficient of 
her estate. 

In the circumstances surrounding this case, it would only 
be human for testatrix to consider friends, and those who 
were kind to her after she had been abandoned by her own 
people, and to remember them in her will, and so she did. 
Not only that, she thought of other unfortunate people who, 
like herself, were old and lonely, and abandoned by their 



relatives possibly, so she left a substantial part of her estate 
to an old age home. In the light of the known and admitted 
facts, who can dare say this will is not only natural, but 
based upon excellent judgment and understanding? 

In Beyer v. Le Fevrc, 186 U. S. 114, 22 S. Ct. Rep. 768, 
769, 770, the Court said: 

“It is no ground of criticism that others might have 
made a different will. * * * It will be remembered 
that it is not influence, but undue influence, that is 
charged, and is necessary to overthrow a will. Placing 
undue influence along with fraud and circumvention 
interprets the character of the influence. * * * Actions 
to set aside wills are of frequent occurrence. In such 
actions the testator cannot be heard, and very trifling 
matters are often pressed upon the attention of the 
court or jury as evidence of want of mental capacity or 
of the existence of undue influence. Whatever rule may 
obtain elsewhere we wish it distinctly understood to be 
the rule of the Federal courts that the will of a person 
found to be possessed of sound mind and memory is 
not to be set aside on evidence tending to show only a 
possibility or suspicion of undue influence. The ex¬ 
pressed intentions of the testator should not be thwarted 
without clear reason therefor. ” 

It is submitted the case at bar must stand in the same cate¬ 
gory as those cases complained of by the Court above. In 
that case the evidence tending to show undue influence was 
vastly greater than any circumstance set out in the present 
case. 

It is believed the case of Thomas v. Young, 57 Appl. D. C. 
282, 284, 22 F. (2d) 5SS, cited by appellant is not in point 
here, because in that case the jury found against the validity 
of the will upon two grounds, viz., incompetencv and undue 
influence, as was likewise found in the cited case of Nelson 
et al. v. Dohoney et al., 58 App. D. C. 338, 339, 30 F. (2d) 748. 
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The case of Hagerty v. Olmstead, 39 Appl. D. C. 370, 376, 
is not applicable here. That case was reversed because the 
trial court directed a verdict admitting the will to probate, 
when there was sufficient evidence to take the case to the 
jury upon the issue of competency. 

2. Granting of a New Trial is within the sound discretion 
of the Court. 

Setting aside of a verdict and granting of a New Trial is 
within the sound discretion of the trial court, and its exer¬ 
cise of such discretion will not be disturbed on appeal unless 
it clearly appears that the bounds of discretion were ex¬ 
ceeded. 

Ross v. McLean , 56 Appls. D. C. 62,10 F. (2d) 627; 
Winston v. U. S ., 56 Appls. D. C. 325,13 F. (2d) 297; 
Kenyon v. Youngman, 59 Appls. D. C. 300, 40 F. (2d) 
812. 

No abuse of discretion by the trial court in setting aside 
this verdict and granting a new trial is pointed out, and it is 
respectfully submitted none exists. 

3. Granting of a New Trial upon the single issue of Undue 
Influence is in the interest of economy, and abridges none 
of appellant’s rights. 

The action of the court in granting a New Trial upon the 
single issue of undue influence is based upon the following 
Rules which were promulgated and in effect on the date of 
trial of this case, and authorized by the Act of June 19,1934, 
c. 651 (48 Stat. 1064), which provided in part, 

“Said rules shall neither abridge, enlarge nor modify 
the substantive rights of any litigant, * * * all laws 
in conflict therewith shall be of no further force or 
effect.” 
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Rule 59 (a) Civil Procedure. 

A New Trial may be granted to all or any of the par¬ 
ties on all or part of the issues (1) in an action in which 
there has been a trial by jury, for any of the reasons for 
which new trials have heretofore been granted in 
actions at law in the Courts of the United States * * * 

Rule 1 (2) Simplified Rules of Procedure in Civil Practice. 

In the determination of contested issues of law or fact, 
or of law and fact, in probate, adoption and lunacy 
proceedings, these Rules and the Federal Rule of Civil 
Procedure, as now or hereafter in force, shall also gov¬ 
ern the procedure on motions, depositions, discovery 
and testimony, and at the hearing or trial of such issues. 

The object of this procedure is to avoid repetition of 
trials upon issues about which there can be no further con¬ 
troversy, and to shorten the time and expense of litigation. 
The rule is not new, and the Supreme Court of the United 
States has passed upon the practice. 

In Gasoline Products Co. v. Champlin Refining Co., 283 
U. S. 494,499; 51 Sup. Ct. R. 514,515, the Court said: 

“It is true that at common law there was no practice 
of setting aside a verdict in part. If the verdict was 
erroneous with respect to any issue, a new trial was 
directed to all. This continued to be the rule in some 
states after the adoption of the constitution; but in 
many it has not been followed, notwithstanding the 
presence in their constitution of provisions preserving 
trial by jury. * * * Here we hold that, where the re¬ 
quirement of a jury trial lias been satisfied by a verdict 
according to law upon one issue of fact, that require¬ 
ment does not compel a new trial of that issue even 
though another and separable issue must be tried 
again. ’ ’ 

In Browne v. Dyson, 38 Appls. D. C. 9, the Court said, 

‘ ‘ Ordinarily, an order by a trial court granting a new 
trial or rehearing as to part of the issues, or as to some 

2<7 
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of the parties, has the effect to reopen the entire case to 
new trial as to all of the issues and all of the parties. 
It may well be, however, that where some of the issues 
are so distinct from the others that they may be retried 
separately without complication; or where the rights 
and interest of the parties are so separate and distinct 
that issues as between them may be separately retried 
without in any manner affecting the rights or interests 
of another party, the order for new trial can be limited 
in its effect.” 

See also, 

May Department Stores Co. v. Bell, G1 F. (2d) 842, 843. 
Chesevski et al. v. Strawbridge & Clothier, Fed. 

Supp. 325. 

1 * 

The case of Hutchins v. Hutchins , 50 Appls. D. C., 151,154, 
cited b^app'ellant was decided long before our present rules 
were in effect. Aside from that, however, in that case judg¬ 
ment was entered by the Court upon a single issue, whereas 
in the case under consideration, judgment covered all issues 
concerned, and a new trial was ordered upon only one of 
those issues. 

46 C. J. New Trial, Sec. 24, page 74 cited by appellant 
shows the weight of authority in this country is against the 
common law practice of granting a new trial upon all issues 
of a case to be retried. 


Conclusion. 

The ruling of the District Court should be affirmed. 
Respectfully submitted. 

Vivian 0. Hill, 

Cecil R. Heflin, 
Attorneys for Appellees. 
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